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IIBELD JI., crynentka 4 Kypcy BiHHUIIBKOTO HaI[IOHAILHOTO arpapHOro YHIBEPCUTETY.

INPABOBE PEI'Y/JIIOBAHHS HETPAJIUIIVHAX ®OPM
IJIIOBHO-CIMENHUX BIJTHOCHUH

Anomauia. Cmamms npucesuena po3ensidy NUmMansb o8 3aHux i3 3aKOHO00A8UUM 3aKPINJIeHHAM
npABOBUX HOPM, WO pecynioiomb HempaouyiliHi wiioOHO-cimelni eioHocunu. Po3kpumo nowsmms
ciM’i ma warody, munu HempaouyitiHux mooeneli CiMelHux 6iOHOCUH ma ix Kiacugikayiro.
IIpoananizosano cman 3aKOHO0A84U020 3AKPINIEHHA HOPM, WO 3a0e3neuyioms 0epiHCaAHy peccmpayiio
00HOCmMamesux 8iOHOCUH 8 YKpaini ma ceéimi. BucgimieHo K408 MOMEHMU 3a0e3NeYeH sl 3aXUCTY
npae ocio, wo maroms Hamip 6CMynumu 6 ooHocmamesuti wiio0. J[ocniodxceno piuieHHs y ckapeax
oonocmamegux nap 0o €8poneticbko2o cyoy 3 npas no0UHuU.

Knrouosi cnoea: Oepowcasna peecmpayis w00y, oOHOcmamesuil wiiiod, cimeline npaso,
MpaouyitHa cim’s, YusiibHe NapmHepcmeo, WitoOHO-CIMeliHi 6IOHOCUHLL.

Summary. The article is devoted to the issues related to the legislative consolidation of legal
norms governing non-traditional marital and family relations. The article reveals the concept of family
and marriage. Different types of non-traditional models of family relations and their classification are
considered. The state of legislative consolidation of norms providing state registration of same-sex
relations in Ukraine and the world is analyzed. The key points of ensuring the protection of the rights
of persons who intend to enter into a same-sex marriage are highlighted. The decisions in the
complaints of same-sex couples to the European Court of Human Rights have been studied.

Keywords: state registration of marriage, same-sex marriage, family law, traditional family,
civil partnership, marital and family relations.

Annomayun. Cmamuvs nocesiueHa paccCmompeHuto 60NPOCO8, CA3AHHBIX C 3AKOHOOAMENbHbIM
3aKpenieHuemM npagosvblx HOPM, Pe2yIupyrouux HempaouyuoHHvle OpauHO-CeMeluHble OMHOUEHUS.
Paccmompenvt nowsmue cemvu u Opaka, pasHvle Munbl HEMPAOUYUOHHBIX MOOeNell CeMEelHbIX
omHoweHull u ux knaccuguxayus. Ilpoananusuposano cocmosiHue 3aKOH00AMeNbHO20 3aKPEnieHUsi HOPM,
0becneuusaroux 20CyOapCmeeHHyl0 pecucmpayulo  0OHONOAbIX OMHOWleHull 8 YKpaune u Mmupe.
Oceewgervl  Knt0Oyesvle MOMEHMbl 0OecneyeHus: 3auumsl Npas Jjauy, HAMEPeHHbIX 6CMYRUmMb 8
oononoavll bpak. Hccrnedosanvl pewenus 6 scanoboax ooHononwix nap 6 Eeponetickuii cyo no npasam
yenosexa.

Knrwouesvie cnosa: cocyoapcmeennas pecucmpayus Opaka, 0OHONoawll Opax, cemetinoe npaso,
MPAOUYUOHHASL CeMbS, SPANCOAHCKOE NAPMHEPCMEBO, OPAYHO-CeMeliHble OMHOULCHUS.

IMocTanoBka npo6aemu.Cim’s BiZirpae BEIUKY POJb Y CydaCHOMY CYCIHUIbCTBl. BoHa €
MIEPBUHHOIO JIAHKOIO, 110 YTBOPIOE COLIAJIBHY CTPYKTYpy Oyab-sikoi kpainu. [lep:kaBa Ta
CYCHUIBCTBO 3alliKaBJIEHl y CTiMKif ciM’i, He JWIIe B €KOHOMIYHOMY, a ¥ y MOpajbHO-
€TUYHOMY Ta COLIaJIbHO-KYJIBTYPHOMY IUIaHi. A JUIsl IbOTO HEOOX1AHO 3a0€3MeUnTH ICHYBaHHS
rapaHTIi 11 TPOKUBAHHS 0C10 y IUTIO01, 110 BU3HABATUMETHCS HAI[IOHATTBHUM 3aKOHO/IaBCTBOM.

PesysabTaTn aHajizy HaykoBux myOaikauiii. Bxman B mocmimkeHHS mpoOieMaTuku
nuBLIbHOTO mapTHepcTBa BHecnu: C. bynema, O. Kamitenko, 0. IMumunenko, 1. PeBymbka.
BaxnmmuBo 3a3HauMTH 1 3aKOpJOHHUX BYEHHWX, IO JOCH/DKYBAJIM CTaH 3aKpilJICHHS
oJHOocTaTeBUX cTocyHKIB y cBITi: T. bap3o, JI. bpayninr, E. Bonbsdcon, T. I'eprminr, P. Tomaccon.
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AKTyalbHICTh I1l€i poOOTH MOJSATa€E y TOMY, IO 3aKOHOJABY€ 3aKPIIJICHHS HOPM, SKi
PEryJIOTh HeTPaAUIliHiHI IITI0OHO-CIMEIHI BIIHOCHHU B 6aratbox KpaiHax HeJOoCKOHaje, abo
K y3araji BIJICYTHE. A TOMY, BH3HAY€HHS CTaHY HAI[IOHAJIBLHOTO 3aKOHOJIAaBCTBAa 1 HOTO
MOPIBHSAHHS 3 MIDKHApOJHOIO MPAKTHKOIO MAa€ BAXJIMBE 3HAYEHHS JUIS MOTO MOJAIBIIOTO
PO3BUTKY.

MeTo10 cTaTTi € aHaNi3 CTaHy 3aKOHOJIAaBUOTO 3aKPIIJICHHS HOPM, 110 3a0e3Me4yr0Th
JIEp’)KaBHY PEECTpaIlil0o OJHOCTATEBUX BIJHOCHMH B YKpaiHl Ta CBITi, a TAKOXX BUCBITJICHHS 3
ypaxyBaHHSIM €BPOIEUCHKOT0 JOCBITY KIOYOBHMX MOMEHTIB MHIOJNO 3a0e3MeUYeHHS 3aXUCTY
mpaB 0ci0, sIKi MarOTh HaMip BCTYIHUTH B OJTHOCTATEBHH ILIIO0.

Buxaan ocHoBHOro marepianay. Hacamnepen ciist 3BepHyTH yBary, o ¢iMm’s 1 U0 siK
MOHSATTA BUHUKIW B PI3HI icTopuyHi nepioan. CiM’st € CKIaJHOK CUCTEMOIO BIIHOCHUH 1 K
MOHSATTS MIUpIIE, HIXK ILII00, OCKUIBKM BOHA € MEPBUHHOIO JIAHKOIO COLIaBbHOI CTPYKTYpHU
Oynb-skoi Kpainu. BapTo mouaTu 3 TOro, mo mpaBoBe 3a0e3MEUeHHs HUTFOOHO-CIMEHHUX
BIIHOCHH 3MIHIOBAJIOCh 3 IUIMHOM 4Yacy 1 pi3HI ICTOPUYHI €moXu (OPMYBaHHS YKpaiHCHKOI
JIEP’KaBHOCTI BHOCHJIM CYTTEBI 3MIHHM WIOJMO X pEryiroBaHHsA. BHUTOKM HHUX CKIAAHHUX 1
BOJHOYAC BAKJIMBHX BIJIHOCHH, SIK1 BIUTMBAIOTh Ha (PYHKI[IOHYBAaHHS CYCHIJIBCTBA Y IIOMY,
O0epyThb CBIM MOYATOK 3 HAMJABHIMIKUX MPABOBUX T4 KOHCTUTYLIMHO-NIPABOBUX JIXKEPES HALIOL
nepxau. Ak caymHo 3a3Hayae O. Maitnannuk: “l'onoBHuUM 3aBaaHHsIM OCHOBHOTO 3aKOHY €
pETyIIOBaHHSI HAWBAXKJIMBIIINX JUIS JIOJWHU, CYCIIIbCTBA 1 JEpXKAaBU BIJIHOCUH, BUKOHAHHS
pOJIi TPaBOBOi OCHOBU LIbOTO CYCHUJIBCTBA 1 AepAkaBu... . KoHcTUTyIis YKpaiHU BUKOHYE POJIb
06a30Boro, (PyHAAMEHTAILHOTO JDKEpeNa AJs BCiX 0€3 BUHATKY Tajy3eill HalllOHaJIbHOTrO IpaBa
VYxpainu” [11, c. 26]. BBaxaemo, 3aais1 po3yMiHHS 3HAYYIIOCTI IHCTUTYTY ciM’i Ta 1UTIO0Y,
JOLUTEHO PO3MISIHYTH €Taly PO3BUTKY Ta 3aKpIIUICHHS MPaBOBOTO 3a0e3MEYeHHs ILTI00HO-
CIMEWHMX BIIHOCHH Y KOHCTUTYIISIX Ta IHIIUX JHKepeliax mpaBa Y KpaiHu.

BuBdeHHs iX 0COOMMBOCTEN MOIUTEHO PO3MOYATH 3 JOKHSHKOTO TEPioAy, IO JaTyEThCS JI0
cepenunu [X ct. H.e. XapakTepHOIO 0COOIMBICTIO TOTO YaCy € PEryItOBaHHS Oyb-SKUX BITHOCHH
3a JONOMOTOI0 3BMYAIB, 1110 HAAAJ1 BIUIMHE 1 HA MEpIi CpoOu MPaBOBOI0 3aKPIIJIEHHS HUTIOOHO-
CIMEMHMX BIJIHOCHH, IO, SIK B1JIOMO, OyyBaJlCh Ha OCHOBI IMOJIraMHOCTI.

Kuska n06a xapakTepus3yeThes BOPOBAIKEHHSIM XPUCTHSHCHKUX HOPM Ta 30€pEKEHHSIM
TpaJaUIliid 3BUYAEBOTO TIpaBa y MEBHUX BUAAX NMUTFOOHO-CIMEWHUX BiIHOCHH, HEBPETYJIbOBAHUX
XPUCTUSHCHKMMHU HOPMaMH MOpaJjl Ta YTBEPKEHHSIM MOHOramii y nuio0i. 3po3ymisio, 1o 3a
TaKMX YMOB JIOBTMH Yac Majo MICIe ICHYBaHHS KOH(IIKTY 3BHYAIB 13 XPUCTUSHCHKUMU
HOpMaMH.

HacrtynHoro nankor y AaHii mepioau3ailii BUAUISIOTh ICHYBaHHS BenuKkoro KHs31BCTBa
JIutoBchkoro Ta aii TpboX JIMTOBCHKUX CTATYTIB, SIK1 OUIBIIOI0 MIpOIO TPYHTYBAJIUCS HA HOPMax
3BHUYAEBOTO MPaBa y MUTFOOHO-CIMEWHUX BiIHOCHHAX.

VY npyriii monoBuHi XVI — mepmniit monoBuni XVIII cr. TpuBaB mepion KO3ambKOTO
yropaBiiHHS B YkpaiHi. [[xepenom HumtoOHO-CIMEHHUX BIJHOCHMH Ha TOW 4Yac BBAXKAIHUCH, SIK
3BHYall, Tak 1 HOPMHU XPUCTHSIHCbKOI Mopaii. A Kol Hajail YkpaiHa nepeOyBajia y CKIaJi
Pociiicbkoi iMmepii, To yKiIagaHHS Ta pO3ipBaHHS IUTO0Y MOTJIO BiOYBATHCS TITbKU 3a 30U
IIEPKBH.

3a paasHcbKoi 100U Oyno npuiiHato yotupu Koncturyuii (1919, 1929, 1937 ta 1978
pokiB). BinOyBaroTbCsi KOHTpPAacTHI 3MIHM IIOJO PETyJIIOBaHHS CIMEWHUX BIJHOCHH: BiJ
panuKanbHOi 1mepeOyaoBHU, BIIIUICHHS BiJ LEPKBH, CEKCyaJbHOI PEBOJIOLIi, CyMepeuuBUX
COLIIAJIbHUX BIUIMBIB Ha CIM’I0 JI0 3aKpIIUIEHHS IIUPOKOTO OOCATY TapaHTiil, MOB’S3aHUX 3
MaTepUHCTBOM Ta JUTHHCTBOM, BH3HAYCHHS 3aXUCTy CIM'iI TIPIOPUTETOM JIEpKaBH,
MPOJIOHTYBAHHSI TOJIOKEHHS II0JI0 PIBHOCTI JKIHKH Ta 40JIOBiKa [8].
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[Tepion He3anmexxHOCTI YKpaiHU 3HaMeHYeThCsl IpUUHATTAM Konctutyiii Ykpainu 1996
poky Ta CimeitHoro kojekcy. BimOymock 3akpiruieHHs Ha piBHI OCHOBHOTO 3aKOHY 3aca
npaBa Ha LUTIO0, MpaB JUTHUHU, COLIAIBHUX TapaHTi, MOB’A3aHUX 13 NLIIOOHO-CIMEMHUMU
BIJTHOCHHAMHU.

Criz 3BepHYTH yBary, o cimM’s 1 IUTH00 K MOHSATTS BUHUKIIM B Pi3HI ICTOPUYHI MTEPIOIH.
CiM’s € CKJIaJHOI0 CHCTEMOIO BIAHOCHH 1 SIK MOHSTTS IIMPIIE, HDK HUII00, OCKIIBKM BOHA €
NIEPBUHHOIO JIAHKOK COLIAJIbHOI CTPYKTYpH OyIb-sikoi KpaiHu. KoXHY KOHKPETHY CIM IO
MOXKHA PO3IVISAATH K 3aCHOBaHY Ha IUII001 a00 KPOBHIM CIOPIAHEHOCTI Majly COIlladbHY
TPyIy, WICHU SKO1 MOEHAH] CIIIBHICTIO TOOYTY, B3aEMHOIO MOPAJIBHOIO BiIMOBIIABHICTIO Ta
B32€MOJIONIOMOT010. 3 1IOT'0 BUILJIMBAE, 110 CIMEHHI BIAHOCHHU MOXXHA PO3IJIAIaTH, MO-TIepIIIe,
AK ICTOPUYHO KOHKPETHY CHCTEMY B3a€MHUH MIK YOJIOBIKOM 1 IPYKMHOIO, MK OaTbKaMH Ta
JTITBMH 1, TIO-JIPYyTe, SIK MaJIy COIliaJbHYy TPYITy, WICHH SKOi MO€IHAHI IUTIOOHUMU, POTUHHUMHU
CTOCYHKaMH, CHUIBHICTIO NMOOYTY 1 B3aEMHOIO MOPAJIBHOIO BIJNOBIJAIBHICTIO Ta COLAIBHOIO
HEOOXIAHICTIO, 00YMOBJIEHOIO OTPEOOI0 CYCHIIBCTBA Y (PI3UYHOMY il JYXOBHOMY BIATBOPEHHI
HaceneHHs. 111100 1 uF0OHI MPaBOBITHOCHHKM HE MarOTh CTaOUIBHOCTI B Yaci, OCKiJIbKH, Ha
BIIMIHY BiJ CIMEHHUX, NUIFOOHI MPaBOBIIHOCHHM MAalTh MOMEHT TOYaTKy Ta MOMEHT
npunuHeHHs. Ciif ypaxoByBaTH, IO MICAS NPUIUHEHHS LUTIOOHMX MPAaBOBITHOCHH CIMEHHI
MPABOBIAHOCUHU MOXYTh TMPOJOBXKYBATHCS. TakuM YMHOM, KOJHMIIHI APYKMHA 1 YOJIOBIK
MOXYTh TMPOXKHUBATH OKPEMO, MaTH IHIIMX JPYXUHY 1 YOJOBiIKA, OJHAK MPOIOBKYBATH
CHIJIKYBAaTHCh M1k COOOIO Ta 3 AITHhMHU, SIKI MPOKUBAIOTH OKPEMO BiJl OJTHOTO 3 OATHKIB.

HInr00H1 BIIHOCHMHM TIPYHTYIOThCA Ha pi3HUX HopMmax. OpaHI MaroTh OPUAWYHUN
XapakTep 1 perIaMeHTYIOThCs 3aKOHO1aBCTBOM. 1110710 BITYM3HAHOTO 3aKOHOJIABCTBA, TO BOHU
3HAWNUIN CBO€ BioOpakeHHs y CimeiiHOMY Kojekci YKpaiHH, /1€ FOPUIUYHO 3aKpiIuieHi
MATAaHHS PO BOJIOJIHHS MalHOM, MaTepilayibHI 000B’S3KHU MOAPYXKS OAUH OO0 OJHOTO 1
I0J10 AITeH, Ipo BIK BCTYMY B LU0, KOMIUIEKC HOPM, MOB’S3aHUX 13 PO3JIYYEHHSAM TOIIO.
[HIII HOPMHU pEryNIOIOThCS MOPAJUIIO, 3BUYAsMHU, TpaauiisMu. Jlo HUX HaleXaTh HOPMH
HUTIOOHOTO BHOOPY, AOUUTIOOHOT MOBEAIHKY, BUXOBAHHS AITeH, CIMEHHUM BIATIOYMHOK 1 TOMY
no/i0H1. 3aNeXHO BiJl 0COOJMBOCTEN B ICHYIOUYHMX (opMaibHUX ab0 HepOopMalbHUX HOpMax
MUTFOOHUX BIJTHOCHH JOCIITHUKU BUAULSIIOTh HU3KY THITIB MUTIO0IB. Tak, HAapUKIa, 3 OTJISTY
Ha MIPOBEICHI COII0JIOTTUHI JocipkeHHs, JIsmenko H. Buinse HacTymHI BUIH TUTIOOIB.

Ce3oHHuil U106 mependayvae, MO BIIHOCUHHU 3aKPIIUTIOIOTHCS HA MEBHUN TEPMiH, a MO
HOT0 3aKiHYCHHIO BBAKATHMYTHCS PO3ipBAHMMH aBTOMATHYHO. 3T0JIOM, MOJAPYXKKS 3aHOBO
3Ba)XKy€ BCl MepeBard Ta HEJONIKUA CHUIBHOTO KUTTS Ta 3HOBY BHUOWpAE: MPOJOBXHUTH CBOIO
JIOMOBJICHICTh Ha TOM caMU# Mepioj YU OCTATOYHO PO3ITYUUTHUCS.

KomyHanpHMI 1HITIO0 XapakTepu3yeTbcs, SK CIM’d, B SKIA KUBYTh KUIbKa JKIHOK 1
4yooBikiB. KoOXXeH 3 HHUX TMOB’S3aHUIl CHUIBHUM TOCIIOJAPCTBOM, MPUSTEIHCHKUMHU Ta
CeKCyalbHHUMH cTOCyHKamu. Cepell TakMX KOMYH HEPIIKO MaHye i/es, M0 YUM Oiblie
YOJIOBIKIB 1 )KIHOK 0a4uTh mepe]; CO000 AUTHHA, TUM OijIblle y HEl MOKJIMBOCTEN CipuiMartu
PI3H1 MOTJISAM HA JKUTTEB] CUTYALlli Ta PO3BUBATH CB1M Kpyro3ip. A TOMy, SIKIIIO B TAKUX CIM’sIX
3’SIBIISIIOTHCS JIITH, TO BOHU BUXOBYIOTHCS BCIMa YWICHAMHU KOMYHHU.

Binkputnii 1mumo6 coepuly crnpuilMaeTbes, SK TpaaulliiiHa ciM’s, MPOTE€ BaroMmolo
BIJIMIHHICTIO € T€, IO MOAPYXOKS JOIYCKAE MOXKIUBICTH POMAHTUYHOTO 3aXOIUICHHS Ta HABITh
IHTHIMHI 3B’ SI3KH 11032 [IUTFOOOM.

JlocTaTHRO BIJIOMHM BHJIOM € TOCTHOBUHM IILIIO0, 3a SKOTO Tapa 3apeecTpoBaHa, ale
KUBYTh KOKEH y ceOe. [HOMI BOHM 3yCTpidaroThCs, MPOBOAATH Yac Pa3oM Ta iHKOJIHM JKUBYTh
pa3om, alie CIiJIbHE TOCMOAapCTBO HE BeAYTh. PElITy yacy KOXEH 3 HUX BUIbHUH BiJl CIMEHHUX
000B’SI3KIB 1 )KHBE TaK, sIK BBaXkae 3a motpioue [10].
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3HayHa KIIBKICTh Map JKUMBYTH CIIJIBHO, OJHIEIO ciM’e€r0 0e3 JeprkaBHOI peecTparii
nuio0y. A OoTKe, MOXHa CTBEpP/UKYBAaTH, IO JOCHUTH MOIIUPEHUM € IepedyBaHHS OcCi0 y
dakTHaHOMY 1ILTIO6I. loro XapakTepHHME 0COOIHBOCTAME € NPOXMBAHHS HA OJHiil TepUTOpii
Ta BEJIEHHS CIJIBHOTO T'OCIOJIAPCTBA, a TAKOXK, SIK BJKE 3a3HAYAJIOCh, BIJCYTHICTh peeCTpallii
BITHOCHH B OpraHax Jep>KaBHOI BlaJu. BiICyTHICTh YITKOI CUCTEMU MPABOBOTO PETYIIOBAHHS
BIIHOCUH ()aKTUYHOTO HUTIO0Y aBTOMATHUYHO BUKIIIOYAE €IUMHUM MiAXI1Jl CYyJOBUX OpraHiB 0
BUPIIIICHHS TOB’s13aHUX 3 HUM criopiB. CiMelHUI KoJeKC YKpaiHu, Ha Kallb, HE Ja€ BIAMOBIIL
Ha yCl CHIpHI NMHUTaHHS, MPOTE, XOU 1 HE IMOBHOIO MIpPOI0, ajle BCE K TaKM HaMaraeThecs
MPUPIBHATH “‘(DaKTUIHUHN NUTIO0” 10 3apeecTpOBAHOTO. AJKE BIJCYTHICTH IITaMIIa B MAacTIOPTI
TENep He PATYE Hi B aJIMEHTIB, HI BIJ NoAUTy MaitHa. OCHOBHa npobiieMa B TOMY, 1110 NEepea
TUM, SK BUPIIIYBaTH MallHOBI CIIOPH, CIEPIIY JOBEAETHCA JOBECTU (PAKT HASIBHOCTI CIMEHHUX
BIJIHOCHH Yy CY/li, @ Y BUTIQJKy CTATHEHHS aJliMEHTIB — (hakT OaThKiBCTBA [7].

Koxxna 3 BuimenaBeaeHux ¢(opM HUTIOO0IB BHUCBITIIOE 3MIHM Y TpaaUIliHHUX
HepopMaTbHUX HOpMax MOJPYKHBOTO KUTTS. BigmosigHo mo CiMeWHOro Kojekcy YKpaiHu
IUTFOOOM € COI03 JKIHKH Ta YOJIOBIKa, 3apEECTPOBAHUN y JACpKaBHOMY OpraHl peecTparlii akTiB
IUBUILHOTO cTany [23]. [epkaBHa peectpallis 0UIIO0Y BCTAaHOBJIEHA Uis 3a0e3NedeHHS
CTaOUTbHOCTI BIJHOCHH, OXOPOHM IpaB Ta IHTEPECIB MOAPYX KA, IXHIX AITEH, a TaKOX B
iHTEepecax Jep’KaBH Ta CYCHUIbCTBA. BHUXOASYM 3 BH3HAYCHOTO TOHATTSA NLIO0Y, MOXKHA
CTBEP/KYBATH, IO YCi MPOSIBU HOT0 BIAXWUIICHHS BiJ 3arajlbHONPUNHSATOrO TOB’S3aHI 3
MOPYIIEHHSIM BCTAaHOBJICHOI 3aKOHOM KUIBKOCTI HUTIOOHMX MapTHEpPIB, iX CTaTi, MpoUeaypu
peecTparlii, a TaKOX peanizalliero B3aEMHHUX MpaB 1 000B’A3KIB MO BIJHOIICHHIO /10 MITIOOHOTO
mapTHepa 1 10 JiTe.

OxpeMoro po3risiay MoTpedye MOHATTA 1 3aKOHOJAaBU€ 3aKPIIUICHHS OJHOCTATEBHX
HUTI00IB Yy BITYM3HAHOMY 3aKOHOJABCTBI. 3arajlbHOBIIOMO, 10 B YKpaiHi J03BOJIEHI
MOHOTaMH1 T'eTepOCEKCyallbHI IIIO0M, B TOM 4Yac, SIK I1HII COIO3M KPUTHKYIOTHCS 1 TOBOJII
94acTo 3aCy/IKYIOTHCS TPOMAICHKOIO JYMKOIO.

Panime opHOCTaTeBI CTOCYHKHM BBaXKAINCh KPUMIHAJIBHUM 3J0YMHOM, IO KapaBcs
1030aBJICHHSIM BOJIl, a y JIEIKUX Cy4aCHUX KpaiHax 1 J0Cl KapaeTbCs CTpaToro. Y JiGepanbHUX
KpaiHaxX cKacyBaHHS KpUMIHAJIBHOTO MEePEeciiyBaHHs TOMOCEKCYaJiCTiB BiI0OYIOCS TOPIBHIHO
HefaBHO. Y OUIbIIOCTI KpaiH €Bpomnu BiOyJIOCsS CKacyBaHHS IHCTPYKIIHM 1 MOJOXEHB, IO
BU3HAYAIOTh TOMOCEKCYAJIbHICTh SK MEIUYHY TMAaTOJIOTII0 YW CeKCyalbHy jaeBiamiro. Ha
crorojHi Oinbie 30 kpaiH, 110 HaJadIu OJHOCTATEBUM MapaM MOBHOIIHHE MPaBO Ha MO0, K
Hanpukian bensris, Icnanis, Kanana, Hinepiaanau 1 T.1. OHOCTaTeBl MapTHEPCTBA Y3aKOHEH]
B Oarathox KkpaiHax €Bpomnu: BemukoOpurtanis, ['pennanmis, anis, Icnanmais, HimeuuunHa,
[Moptyraniss, CnoBenisi, Yropmuna, Oiansamis, Ppanmis, Yexis, Ilseinapisa, IlIBeris,
Xopgaris, a Takox B [3paini, Hosiit 3enanaii i B neskux mrarax ABctpanii [9].

SIK cBiMUUTH CTATUCTHKA, B YKpaiHi 32 OCTaHHIX JIEKIbKa POKIB PiBEHb arpeCUBHOCTI 1O
BIIHOIIEHHIO 10 TOMOCEKCYaIbHUX COIO31B 3HU3MBCS, 30UIBIINIIACS IOJISI TOJIEPAHTHUX, X04a
MepeBaykHa OUIBIIICTh OMUTAHUX BCE JK TaKU MPOTHU MPUITIOIHOT IEMOHCTpaIlii HETpaauIliiHUX
CEKCyaJIbHUX CTOCYHKIB [3]. 3riHO 3 JOCIITKEHHSIM HE3aJeKHOT MIKHAPOJAHOI HEYpsSIOBOL
opranizauii ILGA-Europe, ingexc norpumanus mnpaB JIIBT-mioneit y cdepi 3akoHiB Ta
JIep’KaBHUX TOJITUK cTaHOM Ha TpaBeHb 2021 poky B YkpaiHi ctaHoBuTbh 19,02 %, a mis
NOpIBHSAHHS y ManbTu, fKa 3aJuIIA€ThCS JIJEPOM OCTaHHI POKM IEH BiICOTOK CSTHYB
no3Hauku 93,78 % [3].

BpaxoByroun MeHTamiTeT OUIBIIOCTI YKpaiHIB, SKUM JOCUTh BaXXKO CIPUUHATU
HETpaJUIIifiHI MOpajbHI MIHHOCTI, IIOJI0 BIIHOCHH MDK 0COOaMH OJHI€l CTaTi, SIKI BUSBHIU
Oa)xaHHS TIPOYKUBATU OJIHIEIO CIM’€I0 B U001, MOXHA 3pO3YMITH YOMY YMHHE 3aKOHOJIABCTBO
HE MOXKE perynatoBaTH Takl BigHocuHHU. [IpoTe, 3amns BIOCKOHANEHHS MISUTBHOCTI IIOZAO
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yTBEp/DKEHHSI Ta 3a0e3NedeHHs TpaB 1 CBOOOJ] JIOAMHU 1 TpoMajsHWHA B YKpaiHi, OyB
npuitHaTuil Yka3 [Ipesunenta Ykpainu “Ilpo 3aTBepmkenHs HarionaneHoi cTparterii y cdepi
npaB moaunn” Big 25.08.15 p. Ne 501/2015, axuit nependavae Takuil BUJ CTOCYHKIB MIXK
ocobamu, sk nuBUTEHE mapTHepcTBO [12]. IlonoxeHHst 3a3HadyeHoi HarioHanpHOI cTparerii
BKa3yIOTh Ha MOXJIMBICTh BH3HAHHS B MailOyTHbOMY IpaBa 0cCi0 Ha IMBUIbHE MapTHEPCTBO,
TOOTO pakTUYHO HA OfHOcTaTeBUi HUTO0. HUHI X BIAMOBIAHO 10 po3nopskeHHs Kabinety
MinictpiB Ykpainu fo miany i 3 peanizanii HamionansHoi ctpaterii y cdepi npaB JIOIMHA Ha
2021 — 2023 poku BKJIIOYEHI TaKi TMOJOKEHHS, K pO3pOOJICHHS Ta MOJaHHS 3aKOHOMPOEKTY
HIOZI0: YCYHEHHS JAUCKPUMIHAIIIMHHUX TMOJI0OKEHb, SKI MOXYTh MOpPYIIyBaTH MAaifHOBI Ta
HEMailHOBI IpaBa NapTHEPIB, IO HE MepeOyBaroTh y LUIOOI Ta 3alpOBAKEHHS IHCTUTYTY
3apeeCTPOBAHOTO IIUBLILHOTO MapTHepcTBa [13].

BaxxnBo 3a3HauMTH, 10 caMe MOHSTTS LMBUIbHE MAPTHEPCTBO SIBJISIE COOOI0 IOPUAUYHO
BHU3HAHY JIOMOBJICHICTh, MOIOHY /10 HUTIO0Y, 10 CTBOPEHA HacaMIiepesl, sk 3aci0 3a0e3neueHHs
BHU3HAHHS 3aKOHOM OAHOCTaTeBUX map. L{uBuIbHE MapTHEPCTBO Ha/lae OUTBIIICTH a00 BCl MpaBa
nurro0y, KpiM caMoro BH3HAHHS TaKWX BIIHOCHH III0O0OM. B ychomMy CBiTI poO3BHHEHI
JIeMOKpaTii MoYaJid CTBOPIOBATH IIUBLIbHI COIO3M HampukiHili 1990-x pokiB, 4acTo po3BUBAIOYU
iX Ha OCHOBI MeHII O(MIUIMHUX BHYTPIMIHIX NApTHEPCTB, SKI HAJAIOTh JIUIIE JIEAKl MpaBa
nuo0y. Y OUIBIIOCTI KpaiH, SIKI CTBOPWJIM LI COIO3M 3aKOHaMH, 3 TUX Hip BOHU alo
JIOTIOBHIOIOTHCSI, a00  3aMIHIOIOTbCS ~ OJHOCTaTeBUMHU  numroObamu.  [luBUIBHI  corO3U
posrisgaroTbesa npaBo3axucHukamu JII'BT Ak “nepmmit Kpok™” 10 BCTaHOBJICHHSI OJTHOCTAaTEBUX
UTI001B, OCKUIbKM NpuxwibHUKA TpaB JII'BT LMBUIBHI COIO3M PO3IISIIAIOTHCA SIK CTaTycC
“oKpemoro, ajie piBHOro” abo “apyroro kiaacy’. Xoda IUBUIbHI COFO3U YaCTO CTBOPIOIOTHCS SIK
JUI PI3HOCTATEBUX MMap, TaK 1 ISl OJJHOCTATEBUX Map, Y psAMdl KpaiH BOHHU JOCTYITHI JIUIIE IS
OJTHOCTATEBUX Tap.

Y 1989 poui [lanis crama mnepuior KpaiHOW B CBITI, fKa MNPHUHHsIA 3aKOH IPO
3apeecTpOBAaHE MAPTHEPCTBO JUI OJHOCTATEBUX map. Moro peectparis momibHa 10 peectpariii
nuto0y. IcHye nume nBi BigMiHHOCTI. CTOPOHHM 3apeecTpOBAaHOIO MapTHEPCTBA HE MOXKYTb
OTpUMaTH OJIarOCIIOBEHHSI MiJ Yac IEPKOBHOI IEPEMOHii, a TaKOX HE MOXYTh YCHHOBHUTHU
TUTUHY, SK IOAPYXKsS. B ychoMmy iHIIOMY mpaBa Ta 000B’SI3KH TOI0HI 10 TETEPOCEKCYaATbHUX
nuto0iB y Jlanii.

Y Hinepnanmax y 1997 poui a0 mapiameHTy Oyno BHECEHO 3aKOHOIPOEKT TIPO
3apeecTpoOBaHi MapTHEPCTBA. 3aKOHOMPOEKT OYyJ0 CXBajJeHO Ta BBEACHO B fit0 1 ciuas 1998
pPOKy. 3Ha4yHA KIJIbKICTh MpaB Ta 000B’SI3KIB OyJIM JOCTYIHI OJHOCTATEBUM TapaM, SiKi paHiiie
ICHYBJIM JIMIIIE JJIsl TeTepoceKkcyanbHux map. [Ipore Bce mmie iCHyBalu JesKi BIAMIHHOCTI Bif
U100y y MUTAHHAX 111040 0aThKIBCTBA, eMirpalii Ta nencid. Y nepioa 3 1999 no 2000 pik Oyino
PO3pOOIICHO KiJIbKa 3aKOHOMPOEKTIB, SIKI MaJId Ha MET1 3pIBHATH 3apEECTPOBAHI MApTHEPCTBA 13
IUTIOOOM CTOCOBHO BHINIEHABEACHUX MHUTaHb. Y JumHI 1999 poky BpemTi-pemit 6yB BHECEHUH
3aKOHOIIPOEKT, KM MPOIMOHYBAB BIIKPUTH HLII0O JUIsl mapTHepiB onHiel ctari. 1 kBiTHS 2001
poky Himeprmanmu cranm mepmior0 KpaiHOK Y CBITi, sKa TO3BOJIJIA OJHOCTATEBUM Iapam
OJIPY>KyBaTHUCS.

TepmiHM, [0 BHKOPHCTOBYIOTHCS IS TO3HAYCHHS IIMBUIBHOTO TMApTHEPCTBA, HE
CTaHJAPTU30BaHi 1 B PI3HUX KpaiHax AyKe PI3HAThCSA. BiAHOCMHM, CAaHKIIOHOBAHI YpSJIOM, SIKi
MOXYTh OyTH TOMIOHMMU a00 EKBIBaJICHTHUMHU IMBUILHUM COK03aM, BKIIOYAIOTh ITUBLIBHI
MapTHEPCTBA, 3apEeECTPOBaHi COIO3M, BHYTPIIIHI TMAapTHEPCTBA, B3a€MO3AJIC)KHI BIJHOCHHU
JOPOCIMX, CTaOUIbHI MapTHEPCTBA, MAKTH MPO LMBUIBHY COJIJAPHICTh 1 Tak nam. TouHuit
piBEeHb TMpaB, MUIBI, OOOB'A3KIB Ta BIANOBIAAIBHOCTI TAaKOX BapillOETbCS 3aJIEKHO BIJ
3aKOHOJIAaBCTBA KOHKPETHO1 Kpainu. Jleski FOpUCOUMKINT JO3BOJSIFOTH OJHOCTATEBUM I1apam
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YCUHOBIIIOBATH, TOJII K 1HIIN 3a00pOHSIOTH iM 1€ POOUTH a00 JO3BOJIAIOTH YCUHOBJICHHS JIHIIIC
3a IEBHUX OOCTaBUH.

Bixuanuit y CIIA, nounnarouu 13 mraty Bepmont y 2000 porri, TepMiH HUBUIBHUN COIO3
O3HAayaB CTaTyC, €KBIBAJEHTHUU WLIO0Y, A7 OAHOCTATEBUX Map. BHyTpilIHe mapTHEPCTBO,
MIPOMOHOBAHE JIEIKUMHM IITAaTaAMU, OKPYTaMu, MiCTaMH Ta poboTonaBisiMu e 3 1985 poky, sk
MpaBUJIO, O3HAYA€ MEHIIUN CTATyC 13 MEHIIMMHU BUrojgamMu. OJIHaK 3aKOHOJaBYl OpPraHu IITaTiB
3axigHoro y30epexoks Kamipophii Ta BammHrrona Binjanu nepeBary TEPMIHY BHYTPILIHE
MIapTHEPCTBO IS aKTiB, MOIIOHNX a00 €KBIBAJICHTHUX 3aKOHAM IPO ITUBLILHUIN COIO3 Y IITaTax
CX1aHOTO Y30epe K.

bararo mpencraBuukis JII'BT-cniibHOTH HE COpUMAIOTh LMBLIBHI COIO3U SIK 3aMIHY
nuio0y. “Ulno6 y Crnonydenux llltatax € MUBUIBHUM COIO30M; ajie [IUBUIBHUI COI03, SIK MOTO
oyaad Ha3MBaTH, He € ILIooom”, — ckazaB Ean Bombdcon 3 “Cobogu mo mumoby” [2].
Opnak fdesiki TPOTUBHUKK OJIHOCTATEBUX MUTIOOIB CTBEPIXKYIOTh, IO IUBUIBHI CHUIKH
1030aBIISIOTh LU0 HOro yHikampHOro crarycy. Penal TomaccoH, BUKOHABUMM JTUPEKTOP
Kammasii 3a ciMmetictBo KamidopHii, Ha3uBae MUBLIBHI COIO3HM “TOMOCEKCYaTbHUMH IITI00AMHU
I THITAM 1M’ M”11 CTBEPJIKYE, 110 IUBLIBHI COI03M HAJAIOTh OJHOCTATEBUM IMapaM ‘‘yci ImpaBa
Ha 1UTI00, iepeadadeHi 3aKOHO1aBCTBOM mTaty” [4].

[{uB1IbHI MapTHEPCTBA 3a3BUYail KPUTUKYIOTh K “OKpeMl, ajie piBHI~, KpUTUKU KaXyTh,
10 BOHU PO3JUISIIOTH OJJHOCTATEBl MapH, 3MYIIYIOUU iX BUKOPUCTOBYBATH OKPEMUN IHCTHUTYT.
[TpuXWIBHUKH OJHOCTATEBUX IDIFOOIB CTBEPKYIOTh, IO CTABJICHHS 10 OJHOCTATEBUX IIap
1HAKIIEe, HDK JI0 1HIIUX Tap 3TiIHO 13 3aKOHOM, J03BOJISI€ TIOTIPIICHHS MOBODKEHHS 1 110 SKOU
IIMBUIbHI COIO3U OYJIM OJHAKOBUMHU 3 IIIOO0M, HE Oyii0 O KOTHUX MPUYHH IS JBOX OKPEMHX
3akoHiB. Komicis mrary Hpro-J[kepci, sika posrisgana 3akoH MPO IUBUIBHUN COO3 IITATy,
MOBIIOMIJIA, IO 3aKOH 3aIlpOIIy€e Ta 3a0XOYyE€ HEPIBHE CTABJICHHS 10 OJHOCTATEBUX Map Ta
iXHIX JIIT€H, OCKUIBKU BOHH BCE I1I€ 3aJTUIIAIOTHCS BUKIIFOUEHUMH 3 MpaBa Ha IUT00.

[IpuXuIbHUKK I1MBUIBHUX COIO3IB 3asBISIOTH, II0 BOHU 3a0€3MeuyloTh MPAKTUYHY
PIBHICTB AJI1 OAHOCTATEBUX Iap Ta BUPILIYIOTh Takl IpoOJieMu, SIK MpaBa BiJIBITyBaHHS JIIKApHI
Ta Tmepefaya MaiiHa, CIPUYMHEH] BIJCYTHICTIO IOPUIMYHOTO BHU3HAHHA. BoHM Takox
CTBEP/UKYIOTh, III0 CTBOPSHHSI [IMBUIBHUX COIO31B € OLIBII TparMaTHYHUM CITIOCOOOM 3a0e31eUUTH
OJTHOCTATEBl Mapu 3aKOHHUX TPaB, OCKUIBKU II€ JIO3BOJSIE YHUKHYTH OUTBII CYyNEpPEewINBUX
MUTaHb, TIOB'SI3aHMUX 13 IIUTIOOOM, 1 TBEPPKEHHS PO Te, 110 1IeH TEPMIH Ma€ peiriiHe JKepero.

baraTo npuOI4YHUKIB OJTHOCTATEBUX ILIIO0IB 3asBIISIOTH, 1110 CJIOBO NUTO0 Mae 3HAYEHHS, 1
0 TePMiH IUBUILHUN COIO3 Ta MOTO €KBIBAJICHTH HE MEPEaloTh €MOIIMHOTO 3HAUYCHHS Ta HE
BUKJIMKA€E TIOBAry, MoB’s13aHoi 3 nutroooM. KonumHii renepansauil aaBokat CIIIA Ta agBokat y
cnpasi [leppi npotu lIBaprienerrepa Teogop Oncen 3asBUB, 110 BU3HAHHS OJTHOCTATEBUX Iap
il TEpPMIHOM BHYTPIIIHE MAPTHEPCTBO CTUTMATH3y€ CTOCYHKHU T€iB, CTABISIYMCH /10 HUX TaK,
HIOM BOHHM “IIIOCH MOJIOHE 10 KOMEPIIMHOTO IiIPHUEMCTBA, a He JI0 JIF0OOB1 coro3” [24]. 3HauHa
YacTHHA JIIOJIEH TaKOX CTBEPJIKYE, IO IUBUIBbHI MAPTHEPCTBA YACTO HE PO3YMIIOTH 1 116 MOXE
CIPUYMHHUTH TPYIHOIII I OJTHOCTATCBUX TApP Y HAJ[3BUYAHHHUX CHTYaIlisX.

Ha posrmsini y €Bponeiicbkomy cyai 3 npas moaunu (gami — €CII) nepebyBae nepiia
CKapra roMOCeKCyaibHOI mapu mpoTu Ykpainu. [lo3uBadi BBaKarOTh, 110 3a3HATU MOPYIIECHb
crateit 14 1 8 KoHBeHIi mpo 3axucT TpaB JIOJUHU 1 OCHOBOIOJIOKHHX CB0OOA (mami —
KonBeH1isi), a TakoX BOHM HAroJIONIYIOTh, IO BiYyBalOTh MEPECITiTyBaHHS dYepe3 CBOIO
CeKCyallbHy Opi€HTalifo. Sk 3ayBakuian B YKpaiHChKiN ['eIbCiHCHKIN CHIUIII 3 MpaB JIIOIUHH,
aJIBOKATH SIKO1 TPEJICTABIISAIOTh IHTEPECH TIO3MBAYIB y CY/i, HUHI PO3IJIST CKaprH niepedyBae Ha
cTaali KoMmyHikaiii. FKOpucTy rotyroTh KJIrO40OBI apryMEHTH Ha JI0Ka3 TOTo, 110 MpaBa 3asiBHUKIB
Oynu nopy1ieHi, a Ypsn YKpainu, 03HaHOMUBIINCH 31 cripaBoro, Mae Hagatu €CIIJI mo Hiit cBoi
3ayBaKCHHs. Y BHUMAJIKY, skio €CI1JI BuHece pillleHHS Ha KOPHUCTh 3asBHHUKIB, I1e 3000B’sKe
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VYkpaiHy yIOCKOHAJIMTH 3aKOHOJABCTBO, SIKE€ 3axHINATUMEy TMpaBa TIeiB, JecOIoK 1
TpaHcreHaepHux oci6. TakoX 1€ JO3BOJUTH IHIIMM OJHOCTATEBUM IapaM 3BEpTaTuCs 3a
3axuctoM a0 €CIUI. IlpaBo3axMCHUKM 3a3HAYMIIM, 1[0 HE MOKYTh MEpeA0aYUTH OCTaTOYHOTO
plllIEHHsI CyAy, aje B MIoIepeaHid aHajoriuHid crnpasi “Omiapi Ta iHm npotu Itami” €CILUI
BU3HAB TOPYIICHHS JEP’KaBOIO MpaB JIOAMHM, IMICIS YOTro ITaTiMChbKUIl MapiJaMeHT YXBalluB
3aKOH PO PEECTPOBAHE ITUBLIBHE MAPTHEPCTBO IS OJHOCTATEBHX map [5].

B mixxnaponno-npaBosiit npaktuii €CIJI, IHTep-amepukaHcbKoro cyay 3 npas JIIOJAUHH,
a TakoX A(pUKaHCHKOTO Cy/y 3 MpaB JIOJEH Ta HAPO/IiB, BU3HAHO 3arajibHe MPaBoO Ha CiMElHe
KUTTS U1 CEKCYaJbHUX MEHIIHMH, Ta TIEI0 YM 1HIIOK MIpPOI0 3aKpillJIeHI TMEBHI IMOB’s3aH1
MOJIMBOCTI. Haiimupiie Taki mpaBOMOYHOCTI po3KpuTI B npeueaeHTHomy npasi €CILI, ane
1I€ HE 3MIHIOE TOrO (haKTy, 10 3HAYHA KUIbKICTh MUTaHb 3aJIMIIAETHCS HE BUPIMICHOI. TaKkoXK,
€CIII mepeBaxkHO oOWpae HEHUTpalibHYy MO3MII0 Yy CHOpaBax, IO CTOCYIOTbCS IpaBa Ha
CIMEIHE )KUTTS B KOHTEKCTI CEKCYaJIbHOI Opl€HTALl]].

BusHanHs caMoro npasa Ha CiMEHHE KUTTS JUIsl OAHOCTAaTEBUX Nap BuU3HaBasiock Cynom
npotsroM pokiB. Ille 3 80-x pokiB MHHYJOTO CTONITTSA OyJIO IMOJAHO MEpIi 3BEPHEHHS 10
€BpoMechbKOTo CyAy 3 MUTAaHb MIOJ0 MpaBa Ha CEKCyalIbHY OPIEHTAIlil0, CKapTH CTOCYBAIUCS
HE CaMOi MOJKJIMBOCTI YKJIaJE€HHS OJHOCTAaTEBOrO COIO3Y, a Py MailHOBMX B3a€MHHUX IpaB
MK HEBU3HAHMMHM MapTHepaMu. OJHOCTATEB] CTOCYHKH CHPUMMANIUCA JAHOIO MIKHAPOIHOIO
THCTAHITIEIO SIK YaCcTHHA MpaBa Ha MOBAry JI0 MPUBATHOTO KUTTS, COPUMMAIOUU CIMEHHE KUTTS
SK BUKJIIOYHE MPaBO PI3HOCTATEBUX Map.

[lepma cmpaBa CTOCOBHO MpaBa Ha KOPUCTYBAaHHS >KUTIOM Ta Ha COILalbHI Ta poOodi
HiIeru Ui ocib, mo He nepebyBaroTh y HUT001, Oyna 3adikcoBana mie y 1986 pori. Bona
CTOCYyBajacs 40JI0BI4O1 OJIHOCTATEBOI MapH, IO TPUBAIHMA Yac MPOKUBAJA Pa30M Y CIIJILHOMY
nomenikanHi. [licis cMepTi 0JIHOTO 3 CHIBXWIBIIB, 1HIIWM BUMaraB mpaBa Ha 1€ TOMEITKaHHS
Ha miactaBl rpomaasHcbkoro muio0y. Tomi Cyn mpuiIioB 10 BHUCHOBKY, IO CTaOUIBHI
TOMOCEKCYaJIbHI CTOCYHKHM MK JBOMAa YOJIOBIKAMH HE CTOCYIOTHCS IpaBa Ha TOBary o
CIMEHHOT0 JKUTTS, OJJHAK TaKi CTOCYHKH MOXYTh OYTH MUTAHHSM IMPUBATHOTO JKUATTI.

Amnanoriy"a cnpasa Mania micue yepe3 10 pokis, y 1996 poui B Himeuuuni. [Iporte e He
JIaJI0 TIO3UTUBHOTO pe3yibTaTy, OCKIIBKH CIpaBy OyJ0 BU3HAHO HEIOIYCTUMOIO Ha 0asi
aHAJIOTIYHOTO JOBOJTY.

CTOCOBHO NMUTaHHA MPO JOCTYH A0 OPEHIOBAHOTO KUTJIa CBOrO MapTHEPA, CTABJICHHS /10
3asBHMKA Ha IM1JICTaBl YMHHOTO 3aKOHOJABCTBA, BIAPI3HSIOCS BiJ CTaBJIEHHS, SKE BiH O
OoTpuMaB, sIKOM napTHepu Oynu pizHoctareBi. Jani Cyqom JOBOIUTHCS Y TEKCTI PIillICHHS, 110
my0JIiuHa MOpajb B YACTUHI CIMEHHUX HIHHOCTEH € JIETITUMHOIO METOO JUIsl OOMEXXEHHS MpaB
OJIHOCTATEeBUX Map, sKa TAKOX BIAMOBIJA€ MPUHUUINY HPOMOPLUIHHOCTI B AEMOKPATUYHOMY
CyCHibCTBI [22].

OpHocTaTeBi CTOCYHKM He Oyl BU3HAHI YAaCTHHOIO TpaBa Ha ciMmeitHe xuttsa i B 2001
poui B cripaBi “Mata Estevez v. Spain”, B skomy Cy 3HOBY MiJIKPECIIUB, 110 CIMEHHE KUTTS —
[[e MpeporatrBa BUKIIOYHO YOJIOBIKA Ta KIHKH 3 JICTITUMHOIO Ta MPOMOPIIHAHOI IIJUIIO
3aXUCTY IHCTUTYTY ciM’i [17].

Hana mosuiis €CIUI momo po3ymMiHHS BIIHOCHH MIX MapTHEpPaMH OJIHIE€I CTaTi sK
YACTHHHM X MPUBATHOTO XUTTS 3alMIaiacs He3MiHHOIO 1 Hagami. Y 2003 pori Oyno BUHeceHe
pimeHHs 1o crpasi “Karner v. Austria”, ske cTajao 3HaKOBUM 0OfIpa3y 3 KUIbKOX Mpu4rH. B xoxi
PO3TIISIY 3BE€pHEHHSI TIPO CHAIKyBaHHS KBAPTUPH TIOMEPIIOTO OJJHOCTATEBOTO mapTHepa, Cymnom
BH3HAHO HAsBHICTh MOPYILIEHHs CcTaTTi 8, pa3oM 31 ctarreto 14 €Bponelicbkoi KoHBeHiii npas
JIIOJMHU 1 OCHOBOMOJIOKHUX cB0OO0. CyJ0M BIEpIille BU3HAHO, IO MepedyBaloyl B CTOCYHKAX,
OJTHOCTATEB1 MapH MOBUHHI MaTH SIKIiCh B3a€MHI MpaBa. Haa3BnyaiiHO BaXXJIMBUM € TaKOX T€, 110
Cyn He BIJHOCUTH TaKl CTOCYHKH OUIblle 10 MpaBa Ha MPUBATHE JKUTTS, BIIJAI0UYH [IPEPOTraTUBY



[HOOPMALIIA 1 [TPABO. Ne 1(40)/2022 163

MpaBa Ha CIMEHHE KUTTS BUKIIOYHO PI3HOCTATEBUM COIO3aM, 1 kBamidikye craTTio 8 KonBeHirii
10 JIaH1{ CIIpaBi y po3yMiHHI “TipaBa Ha MOBary Jo oMy’ .

3 pillIeHHs 110 AaHI{ CIIpaBl BUIUIMBA€E HOBE po3yMiHHs Cy/10M BU3HAHUX 3aKOHOAABCTBOM
MEX IMPaBOMIPHOCTI OOMEKEHHS IHIIMX IpaB B LUISAX 3aXUCTY IHCTUTYTY TpaJULIAHOL CIM’i.
BiH, 30KkpemMa, MOTrOKYeThCs, MO 3aXUCT CIMEHHHUX I[IHHOCTEH € BaroMorw Ta JIEriTUMHOIO
MPUYUHOIO, SIKOI0 MOKHAa OOYMOBHUTH HEpIBHE BIHOIIEHHSA. OJHAK 3aJIMLIAE€THCS CYMHIBHUM,
0 B JaHUX O0OCTaBMHAX Taka pI3HULSA € mnporopuiiiHoro. Lias 3axucTy TpaauimiiHoi ciM’i €
CKopitmie abCTpakTHOIO 1 TOMY BOHA MOKe OyTH JTOCSTHYTa IIHPOKOIO PI3HOMAHITHICTIO MEX.
VY BuUMajnkax, KOJM BiacHa KOMIIETEHIliS KpaiH-WICHIB € BY3bKOIO, SIK 1 B CHUTYallii, KOJIU €
HEpPIBHICTh Yy BIJHOLIEHHI 3a O3HAKOIO CTaTl YM CEKCYaJbHOI OpIEHTAllli, MPUHIUI
MPOMOPIIMHOCTI HEe Tependadae, Mo oOpaHi MeXl1 BIANOBIIAIOTH pealizailii nependadyBaHoOl
. Jms mporo moTpiOHO JOBECTHM HEOOXITHICTh BUKIIOUEHHS 0OcCiO, 1m0 mepeOyBaioTh B
OJTHOCTATEBUX CTOCYHKaX 3 JOTOBOPIB, JUIS TOCSTHEHHS TaKOi METH.

Cyna He BUPIIIMB OJJHO3HAYHO, YU CIIpaBa MO JaHii 3asBl CTOCYETHCS ‘‘CIMEHHOTO KUTTS
YM BITHOCHUTBCS JI0 “TIPUBATHOTO KHTTA” [21].

VY 2010 pomui O6yno npuiinaTe 1ie oane 3HakoBe pimeHHsa “Kozak v. Poland”, ne Cynom
BUCJIOBJIIOETHCS YiTKA MO3ULIS 1100 HEMPAaBOMIPHOCTI Ta HEMPUITYCTUMOCTI BUKIIIOUEHHS 3
OpPEHIM OJHOCTATEBOTO MapTHEPa B MULIX 3aXUCTy 1HCTUTYTY cim’1. €CIIJI Bu3HaB, 1110 3aXUCT
ciM’i MOKe BBaKaTHUCS JICTITHMHOIO METOO I BHUIIPABIAHHS PI3HUIl y cTaBlieHHi. OJHaK,
Jiep’KaBa B XO/1 3aXUCTy CIM’1 Ta Oe3MeKH MOBMHHA BPAaxOBYBAaTH PO3BUTOK CYCHIIbCTBA Ta
3MIHM B CIIPUMHSATTI CTOCYHKIB, BKIIOYatOYM TOM (aKT, 110 HEMAE JIMILIE OJHOTO MPABUIBHOTO
croco0y mpuBaTHOrO uu ciMedHoro >xkutta. Cyj TakoX BBa)Kae€, 110 TOBHE IM030aBIIECHHS
0co0H, IO MPOXHMBAE Pa3oM 3 IHIIOK 0CO0O00 Ti€l caMoi CTaTi JOCTYMy /O OPEHAH HE €
000B’A3KOBOIO JTI€I0 JJIs 3aXUCTY CciM’1 [14].

Cnpasa “P.B. and J.S. v. Austria” mporo  poky, jo mnpaB “ne-¢hakro ciMeHHHX
OJIHOCTATEeBUX Map Jo0jJaja TaKoX MpPaBO Ha BKIIOYEHHS O CTPaxyBaHHsS CBOTO MapTHepa,
apryMEHTYIOUM TaKe PIIIEHHS aHAJOTI4HO 3 MOMEpPEeAHIMHU JABOMA CIpaBaMU, a TaKOX UITKO
3a3Hautoud, mo “Cyq BBa)Ka€ HEMPABWIHLHUM JOMYCKATH, 10 HA BIAMIHY BiJl pi3HOCTATEBUX
nap, OJHOCTaTeBl Mapy HE MOXKYTh HACOJOJKYBATHCS ‘‘CIMEHHUM >KUTTSM , BIAMOBITHO [0
3MicTy CTaTTi 8. A OTKe, CTOCYHKH MDK 3asBHUKaMu (OJHOCTAaTeBa Iapa, 1o rnepedyBae B
cTabiibHOMY “ie (paKTO” MAapTHEPCTB1) MIAMAAAE MiJ 3MICT TMOHATTS “‘CIMEHHOTO XKUTTSA TaK
caMo, SIK i CTOCYHKH Pi3HOCTaTeBOI MapH B Takii camii cutyamii” [19] .

3BepHeHHs 10 CTpacOyp3bKOro Cyay 3 MPUBOAY MpaBa Ha OJHOCTATEBUH COIO3 MOCTAIO
Ha MopsaKy neHHomy oprany y 2010 pormi B crpasi “Schalk and Kopf v. Austria”. I xo4a B
pe3yabTaTi, JaHy CKapry Tak 1 He OyJio 3aJI0BOJICHO, OJJHAK PIIICHHS PO BIACYTHICTh Yy JIAX
oprasiB ABcTpii mopymieHHs Crarti 14 B moeaHanHi 31 Ctarrero 8§ KoHBeHIii mpo 3axucT mnpas
JIIOJTMHU 1 OCHOBOTIOJIOKHUX CBOOO OyJo MpuiiHATE 3 BiipuBOM Juiie B 1 ronoc (4 mpotu 3).
OxkpiM 11bOTO, B TEKCT1 pilIeHHs BUCBITJIIEHI Baromi mosuiii Cyay TakoX IIOAO TMpaBa Ha
OJIHOCTaTeBHI HITIO0 (CKapry B JaHIA CIpaBi TakoXK Oyno mpes siBIeHO 1 3a Crarrero 12
KoHnBeHI1ii, sika TakoX He 3HaWILIa BiAryKy 31 ctoporu Cyny).

[IpaBo Ha oO;HOCTAaTEBUH COKO3, a TAKOX CIPHUHATTS OJHOCTATEBUX BITHOCHH SIK
YaCTHHHU IpaBa Ha MOBary J0 CIMEHHOTO >KUTTS, yBIAIUIO B nipenenenTHe npaso €CILJT y 2015
pomi. Came Ttomi y cmpaei “Oliari and Others v. Italy” Bmepme Cyx mocTaHOBHB, IO
HEMOXJIMBICTh OJJHOCTATEBOI Mapu IOPUAMYHO 3aKPIMTUTH CBIM COIO3 € MOPYIICHHSIM IpaBa Ha
npuBaTHE Ta cimeitHe >kuTTs. Takoro BUCHOBKY Cyj AIMIIOB Ha OCHOBI BpaxyBaHHS TOTO
daxTy, mo Ha BinMminy Big cripaBu “Schalk and Kopf v. Austria” y 2010 potii, B siKiii IpHIAHATO
HETaTUBHE PILICHHS 32 aHAJIOTIYHUMH 00CTaBUHAMU, HA MOMEHT npouecy npotu Itamii y 2015
polli, MeHIICcTh KpaiH Panu €Bponu 3anuimancs TakKUMH, SKi 111e He MaloTh 3aKOHHOI (hopMHu
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3aKpilJIeHHs OJHOcTaTeBUX cOi03iB. OkpiM 1poro, Cya apryMeHTYBaB CBOIO NYMKY THUM
dakrom, mo Koncturyuiitnuii Cyn Itanii, B TBepAKEHHAX MO 1HIIMX CIpaBax HEOJIHOPA30BO
HaroJIONIyBaB Ha HEOOX1THOCTI BIAMOBIIHUX 3MIH JI0 1TAIIMCHKOTO CIMEHHOIO 3aKOHO/IaBCTBA,
a B Irami craructuyHO ayXe Oarato MpeaCTaBHHUKIB OJHOCTATEBOI JIIOOOBI, SIKI JKUBYTh
napaMu Ta BiIKpUTO. B cuily BiZICYTHOCTI METH 3aXMCTy 3arajlbHOTO 1HTEpECY CYCIHUIbCTBA
ITAMIMCHKOIO BJIAJIOI0, SIK MEPEAYMOBU 30allaHCYBaHHS Ba)JIMBUX IHTEPECIB 3asIBHUKIB, B
CBITJII BUCHOBKIB HAalllOHAJIBHHUX CYJIB, L0 3AJMUIMIACA HE3PO3YMUIMMH, ITATINCBKUNA ypsil
MepecTynuB MEXI HaJaHol iM BJIACHOI KOMIIETEHLi 1 HE BHMKOHAB CBOTO IO3UTHBHOTO
000B’s13Ky 3a0e3MeYUTH 3asBHUKIB HASBHICTIO CIIEIIaJbHOTO MPABOBOTO PETYINIOBAHHS IS
BHU3HAHHS Ta 3aXHUCTY OJHOCTATEBOIO COIO3Y.

HactynHuM 3HAaKOBUM B pamMKax JOCIIIKYBaHOI MPOOJIEMaTHKH CTajlO LIE OJHE PILICHHS
npotH Itamii B 2017 pori. Crpasa “Orlandi and Others v. Italy” crocyBanacs mecTd iTamicbKuX
nap, siki oapyxkuiucs 3akopaoHoMm (Kanama, CIIA, Hinepnanau), ofHaK MOBEPHYBIIUCH O
ITanii, He oTpuman JO3BOJY BiJl OPTaHiB BIaJM HA BU3HAHHS iX HUTIOOY B yMOBaXxX ITATIMCHKUX
HOpMaTUBHUX peaniid. [Ipoliec Takok 3aBepIMBCs HAa KOPUCTH 3asBHUKIB [18].

3 2016 poky Ha posrsni €CITT mepedyBana crpasa “Fedotova and Shipitko v. Russia”,
gKa € OoO0’€HaHMM IIO30BOM TpPbHOX OJHOCTATEBHX IMap CTOCOBHO iX HEMOKJIMBOCTI 3a
POCIICBKMM 3aKOHOAABCTBOM BCTYNUTH B HUTIO0. 3a 3aKOHOM 3asBHUKAM, SK 1 I1HIIUM
OJIHOCTATEeBUM IapaM, He OyJ0 3a00pOHEHO XKHTH pa3oM y mapax cim’simu. [Ipore BoHH He
Majau 3aco0iB JJi1 BHU3HAaHHA 3aKOHOM IX CTOCYHKIB. be3 odiuiiiHoro mnigTBepIKeHHs
OJIHOCTATEB1 Mapu HE Maji JIOCTYIy JI0 MpoTpaM 3a0e3MeUeHHs! KUTIOM 4M (piHAHCYBaHHS, a
TaKOXX BIABIAYBAaTH CBOIX TMApTHEPIB y JIKapHi, BOHM OynaM T030aBieHI TapaHTid y
KpUMiHaJIbHOMY MPOBA/KEHHI (ITpaBa HE CBIIYUTH NMPOTH MapTHEpa) Ta MpaBa ycClaJIKoBYBaTH
MaiHO MoMepJIoro napTHepa. Taka cuTyanisi CTBOpUIa KOHQIIIKT MK COLIaIbHOIO PEaJbHICTIO
3asiBHUKIB, Kl JKMJIM Yy BIJJAaHUX CTOCYHKaX, 3aCHOBAaHUX Ha B3a€EMHIN NPUXWIBHOCTI, Ta
3aKOHOM, SIKMI HE 3MIr 3aXHCTHUTH HaWperyJspHimi “noTpeOu”, M0 BHHUKAIOTh Y KOHTEKCTI
onHocTareBoi napu. el KoH(QIIKT MOKe CTaTH MPUYMHOIO LIOJIEHHUX CEPHO3HUX MEPEIIKO]T
JUISL OAHOCTATEBUX Map.

VYpsia-BianoBizgadu MaB MeXI pO3Cyly s BUOOPY HAMOLIBII BiIMOBIAHOI (dopMu
peectpallii OJHOCTATEeBUX COIO3IB 3 BpPaxyBaHHIM HOro CHenu@iuHOTO COIIaJbHOTO Ta
KYJbTYPHOTO KOHTEKCTY (HANpuKIaJd, LUBUIbHE MapTHEPCTBO, IIMBUIBHMM NUIIOO YU aKT
COLIIAJIBHOT COJIIJApPHOCTI). Y WiH chpaBl BOHM NEPEBHUILMIM 1[I MEXI pPO3CYLY, OCKUIbKU
BIJIMMOBITHO JI0 HAIIOHAJILHOTO 3aKOHOJABCTBA HE OyJIO ’KOJHOT HOpMAaTHBHOI 0a3u, 37aTHOT
3aXMCTUTH CTOCYHKHM 3asBHUKIB SK OJHOCTaTeBMX map. HamanHsa 3asBHUKAM JOCTYyMy A0
odimiiiHOro BU3HAHHS CTaTycy iX map B IHWINA Qopmi, HIK 1UIOO, He cynepeuusno O
TPaJAUIIIHHOMY YSBIEHHIO Mpo nutrod [15].

€CIUI B icHyrOUiii HAa CHOTOJHI MPAKTHUIII 3a4iNlaB MUTAHHS [I0JI0 TIyMayeHHs MpaBa Ha
U006 A1 0ci® OJHAKOBOI CTaTi, OJJHAK HE JAa€ YITKOCTI B Moro mo3uilii Hemae. Hampukian,
€CIIJI He BCTaHOBUB MOPYIICHHS y IEIKUX aHAJOTIYHUX CIIpaBax, o0 Ctarti 12 KonBeniii,
OCKIJTBKH: “TpaJulliiiHa KOHIICMIIis III00y 3aCHOBaHA Ha COKO31 MK 0CO0aMHU MPOTHUIICKHOT
OlosoriuHoi crtari”. JlaHWii apryMeHT NPaKTUYHO JOCIIBHO JYyOJIFOETHCA B TOMATBIINX
pIILIEHHSX.

[Ipote B yxe 3raayBaHiii B 1aHiil HaykoBiii po6ori cpasi “Schalk and Kopf v. Austria”,
a TaKOX B JIESKUX HACTYIHUX, HE BU3HAIOUM 3a KpaiHamu wieHamu Panum €Bporu 000B’s3Ky
y3akoHUTU ojHocTareBl numodu, €CIIJI mocuiaeTscss Ha Takli apryMeHTH, SIK BIJCYTHICTb
KOHCEHCYCY B JIaHOMY NUTaHHI cepel KpaiH €Bponu, 3HaYHY 3aJICKHICTh IHCTUTYTY LITIO0Y
BiJl TTHOOKO BKOPIHEHUX COLIANIBHUX Ta KyJbTYPHHUX MEPEIyMOB B KOHKPETHOMY CYCHUIbCTBI,
a TOMY NMUTaHHS TAKOT'O POy BapTO 3aJTUIIUTH Ha PO3CY/l HAIllOHATBHUX OPTaHiB, TaK K BOHU
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Kpaillle 3HalTh Taki 0cobauBocTI Ta Tpaauiii. Tomy, Cyn Big3Hauae, mo CTarts 12 mpo mpaBo
Ha [UT00, BUXOASYM 3 TPAIULIMHUX CIMEHHHMX LIHHOCTEH, HE MOXXe OyTH 3aCTOCOBaHa [0
olHOCTaTeBUX HUTIO0IB. OJHAK, TaKUMU JOCHIIKCHHSIMU HE POONSATHCSA HIisIKI OJTHO3HAUHI
BHCHOBKH CTOCOBHO TaKOTO 1HCTUTYTY. BoHuM nume o3HauaroTs, mo Ha nymKy Cynay, mpaBo Ha
nu00 He Y BCIX MOMIJIMBUX BUIAJAKaX MOBUHHO CYBOPO 3aCTOCOBYBATHCS JIMILE Y BITHOIICHHI
710 PI3HOCTATEBOTO COIO3Y.

B pimenHsx cTocoBHO mpaBa Ha opHocTareBUiM HUTOO0 CyJl MOTOJKYETHCS, L0 SKILIO
Bu3HavaTH 3micT CtaTTi 12 €KILJI i30150BaHO, TO MOYKE€ BUHUKHYTH JIyMKa PO JETITUMHICTh
3aCTOCYBaHHS ii CTOCOBHO NMUTIOOIB MIXK JIBOMa YOJIOBIKAMHU YM ABOMA XKiHKaMu. OfHaK, SKIIIO
MOTJIAHYTA B 3aralbHOMY Ha BCl0 KOHBEHIIIO, TO CTa€ 3pO3yMIIuM, IO B HIiM 3aBXIU
BUKOPHUCTOBYIOThCS TaKl HEBU3HAUEHI MPUUMEHHUKH, K “Bci”, “BciM”, “KoxeH”, “HIXTO”
TOIO. A TOMY, II€ JI03BOJISIE 3POOMTH BHCHOBOK, IIIO TE€pMiHOJOTIsI B CTaTTi 12 He Oyna
BUIIaJIKOBOIO. biible TOro, moTpiOHO TAaKOX B3SATH 1O YBard ICTOPUYHUI KOHTEKCT B TOU
nepioa, komu Oyno mpuitHaTo KouBeHiito, ockuibku y 1950-T1 mumo0 copuiiMaBcs B
TPaIUIIHHOMY CEHCI, SIK COI03 MIXK ITapTHEPaMH MPOTHIICIKHOI CTaTi.

BuznaueHHs 3MicTy mpaB, 3a3HaueHHX B KoHBeHIIii, Oysio 3acHOBaHe, K 1 0araTo 1HIIHUX
JIOKYMEHTIB B c(epl IpaB JIIOJAUHHU, HA OCHOBI MOJIOKEHb 3arajibHO1 JeKJapalli mpaB JIOAUHU
1948 poxy. Binmosinno, 3mict Ctatti 12 KonBeniii 0e3nocepenHb0 BUILIUBAB 31 CTaTTi 16
3T I 3a moyaTkoBUM 3aJyMOM, BOHA ITOBMHHA OyJ1a MPAKTUYHO JTOCHIBHO ii JyOIr0BaTH.

Haiinepiuuii BapianT TekcTy cydacHoi HopMu KoHBEeHL1IIT Tpo MpaBo Ha HUTI00 BU3HAYAIOCS
HAcTymHUM 4uHOM: “CiM’d, 1110 BUHHMKA€E HA OCHOBI LU0y — NPUPOAHINA Ta (pyHIaMEHTaIbHUI
IHCTUTYT B CyCHiUIbCTBI. YOJOBIK Ta KiHKa TOBMHHI MaTH PIBHY CBOOOJY BCTYIHUTH B IUTIO0
3rigHo 3akoHy. 111106 Ta ciM’st MaroTh OyTH 3aXHUIIEHUMH BiJ JIEpyKaBH Ta CYCITLILCTBA” [6].

OpHi€l0 3 OCHOBHUX 3MiH, mopiBHsAHO 3 mpunucamu 3JI1JI, crano HeBUKOpHCTaHHS
TEepMIiHY “‘CiM’sl, 1110 3aM0YaTKOBY€EThCA HUTr000M”. 1le Oyio 3pobiieHo nuiiie 3 UL 3aXUCTUTH
MpaBa AUTUHU, HAPOJKEHOI 1mo3a nutodoMm. [ 1, c. 40] OkpiM 1bOTO, BUALICHHS IIpaBa Ha MLTI00
B OKpEMY CTAaTTIO HIKOJM HE Majo B co0l HIIKOro peniriiHoro miarekcry. HaBnaku, BoHO Oyiio
HanpasJieHe Ha 3a0e3MeueHHs MpaBa Ha IUTI00 He3aIeKHO BiJl PEIriiHUX IEPEeKOHAHb.

3a3HaueHHs X B TEKCTI CTaTTi (OPMYIIOBAHHS ‘‘dOJIOBIKA Ta JKIHKH , TaK camo K 1
BUKOPHUCTaHHS TEPMiHY “MOBHOJITHI”, OYyJI0 BUKIIMKAaHE MOTHBAaMH 3a0€3MEUUTH MpaBa KiHOK Ta
X piBHICTH 3 YojoBikaMu. JIoTika, SIKOIO MOSICHIOKOTHCS TakKl i1, Mojsirajia B HeJOMyIIeHH] Oyab-
SKOTO 30BHIIIHBOTO BIUIMBY 3 OOKYy OaThbKiB, YM MapTHepa, BIaaud 4YM OyAb-KOrO IHIIOrO Ha
BUTbHY BOJIIO JKIHKM BCTYNUTH B NUTH00. CTarTs moBuHHA Oylia MPUIMHUATH TOLIUPEHY TOI
MPAKTUKY MPUMYCOBHX HUTIOOIB Ui KIHOK Ta JiB4yaT. CiIoBO “NMOBHOJITHI” TaKOX MOBUHHE
PO3YMITHUCS B MOEHAHHI 3 UM (aKTOM, 3aKpIIUIIOI0UN MiHIMaJIbHUH BIK, 3 SKOr0 0c00a MOXkKe
HaJaTh JAOOpOBUIBHY 3roay. 3TiTHO fravaux préparatoires, TAHOI HOPMOK HaMaraiucs
MPOTUCTOSATH NUTFO0AM 3 JIThbMH, BHUKOPHUCTOBYIOUM TEPMIHM ‘“‘UOJIOBIK” Ta ‘““KiHKA”, 1100
MAKPECTUTH 3pUTICTh Ta IOPOCTICTh, HEOOX1IH1 s U0y [16].

[Ti3nime B npoueci popmymoanns EKILJI, TekcT mocTiiHO 3MIHIOBAaBCS Ta CKOPOUYBaBCH,
B pe3yabTaTi yoro, OUIbIITY WOTro YacTHHY OYJO BHpI3aHO, a OCTATOYHHWM BapiaHT cTarTi 12,
BIJIOMUI CHOTOJTH1, 3AJIMIIMB Yy cO01 Juiie (pa3y “doJIOBIK Ta KIHKA.

3 mumHOM d4acy, ictopisi ctBopenHs C€KILJI 3a0ynacs, 3MiHWIMCS CYCHUTBHI I[IHHOCTI,
BUHHKJIM HOBI TMPaBOBiI MUTaHHS. | CbOTONHI, HEBUKOPUCTAHHS CJIOBOCIIONYYEHHS “‘CiM’sl, IO
3aro4aTKOBYETHCS MUTIOOOM™ MHMOBOJII MITHSUIO XBHWJIKO OE3YMHUHHUX JHUCKYCIH 3 MPUBOIY
CHIBBIJHOIICHHS MpaBa Ha LUIIO0 Ta MpaBa Ha MOBary 10 CIMEMHOro XHUTTA. A B CBITJI
akTyasnbHOCTI pobnematuku nipaB JITBT chinpHOTH, ClioBa “dONOBIK Ta JKiHKA” B TEKCTI JIMIIIE
miei crarrti KoHBeHIlii, cTano J0BOJOM Ha KOPHCTh PO3YMIHHS HUTIO0Y SK COIO3Y BHKIIOUHO
PI3HOCTATEBOTO.
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OCHOBHHMMH apryMEeHTaMHU Ha KOPHUCTb TOTO, IO CTAaTTs 12, HE JUBISIYMCH HA PO3YMIHHS
HUTI00Y SIK COK03Y BUKIIFOUHO JUTSI ““UOJIOBIKA Ta JKIHKH ', € YaCTUHOIO 3MICTY IIpaBa Ha MoBary 1o
ciMerHOro XWTTs, € B mnepiry uepry crarta 1 €KIIJI, sika BcTaHOBIIOE, 110 TpaBa B HIA
3a3HAY€H1 CTOCYIOThCS BCIX 0€3 BUHATKY Jitojel. [Hma iHTepnpeTalist 0a3yeTbcs Ha MpaBHIIax
3actocyBaHHs Ta TiiymaueHHs HopM €KIIJIL, mo 3a3HaveHa B mpolecyallbHUX Ta CTATyTHUX
JOKYMEHTaX MKHAPOIHOTO MPaBa, SKUMHU BU3HAYAETHCS, 1[0 PO3YMIHHS Ta TIyMadyeHHS TEKCTY
HOPM MOK€ HaOWpaTH HOBIIIOTO 3MICTY B CHIIy YMOB CY4aCHOCTI.

BapTto 3a3HaunTH, 110 MpaBO HAa OJHOCTATEBUHN MU0, HA TyMKYy 0araTb0X BUCHHX, € HE
JMIIE TakuM, 110 3akpiruieHe cratrero 12 KoHBeHIii, BOHO TakoX MOXeE, 1 HaBiTh MOBHUHHE
PO3TIIAZATHCS SK YaCTHHA MpaBa Ha CiIMEWHE XHUTTS, SIKE € BU3HAETHCS TaKUM, IO BKIIOYAE i
OJIHOCTaTeBl BITHOCHMHH. HEMOMXJIHMBICTH OJHOCTATEBOi Mapyd B TAaKOMY KOHTEKCTI OQIIIAHO
3aKpIMUTH CBiM CIMEWHHUH COIO3, Ha JyMKy OaratboX JOCIHIJHUKIB, € HEMPsSMOIO
JUCKPUMIHAIIIEIO 32 03HAKOIO CEKCYalIbHOT Opl€HTAIll].

Cam xe Cyn, moao JUCKpUMIHAINTI y BHUNAAKY BIACYTHOCTI MOJIMBOCTI YKIJIACTH
OJTHOCTATEeBUH NLII00, BU3HAYATIBHUM (haKTOPOM BH3HAUAE HASIBHICTH B IEBHOMY 3aKOHOJIaBCTBI
QTBTEPHATUBHOTO CIOCO0Y IOPUIAMYHOIO 3aKpIIUICHHS CIMEWHHX TIpaB Ta OOOB’S3KIB B
OJTHOCTATEBIH mapi.

Taka nymka, 3ycTpivaeTbcs 1€ B BHIe3rajnaHid cmnpasi npotu Asctpii B 2010 pori.
BincyTHicTs OpYIIEHHS CTATTI PO MpaBo Ha NUT00 Oyio miarBepmxeHo CyaoM 0THOTOIOCHO.
OpHak, B 4acTUHI MOpYIIEHHS NpaBa HA CIMEWHE KUTTS Ta JUCKPUMIHALIIO, AYMKU CY[JIB
po3autinck. | Ti, m0 mporosiocyBainu “npoTH’”’, HOBOJATH TaKy MO3ULII0 HACTYIMHUM YHHOM:
“3asgBHUKHA CKAp)KWJIHCSA HE JIMIIE Ha JUCKPUMIHAIIIO BiI TOro (¢akry, MmO iM BiIMOBICHO
YKJIACTH IUTI00, OJTHAK 1 Yepe3 Te, IO B HUX HE OYJI0 HIAKOI 1HIIOI MOXKJIUBOCTI (popMabHO
3aKpIMUTH CBOi CTOCYHKH .

CporosiHi € UIIMPOKO BHU3HAHOK Ta MPUHHATHOI B CYCHUIBCTBI MOMJIMBICTD JJIst
OJTHOCTAaTeBUX IMap BCTyNaTH B CTAOUIbHI CTOCYHKH. BincyTHICTH Oyab SKOTO 1HCTHTYTY B
MIPAaBOBI CHCTEMI, SIKHH TMPOIMOHYBAaB OM TakuM MapaM Xouda O HAOMMKEHUH 10 HUTFOOHUX
NepestiK MpaB Ta cBOOOA MYCUTh MAaTH AYXKe MOBaXHI MPUYUHU, 0OCOOJIUBO BPaXOBYIOUH TPEH]I B
€Bporii 710 3aKPITUIeHHS 3aKOHHUX (HOpM Takux coro3iB [20].

Takum 4YMHOM, MOXHA 3pOOMTH BHCHOBOK, III0 OKpEeMi B3a€MHI MaiHOBI TpaBa s
onHocTaTteBux nap nouyanu BuzHaBatucs €CILJI na mouatrky 2000-x. OgHaK, OCTaHH1 BBOKAIUCS
YaCTHHOIO TpaBa Ha TOBary 10 NPWUBATHOTO JKUTTS JIIOJUHHM, B TOW 4Yac, SK aHAJIOTI4HI
BITHOCHHU B PI3HOCTATEBUX TPAAULIAHUX Mapax Oylid BU3HAHI CIMEHHHUM KHUTTSIM.

[lepmmii mperneneHT BU3HAHHA 332 TOMOCEKCYaAIbHUMH TapTHEpaMH TpaBa Ha
OJTHOCTAaTEeBHI COI03, a CTOCYHKIB B TaKuX Mapax — CIMEHMHMM KHUTTAM, MpPaBO Ha MOBAry 1o
skoro 3akpituiene €KL, B cynosiit npakruii €CILI mano micuie B 2015 pori.

[TpaBo Ha 00, 3akpiruiene B crarti 12 Konsentnii, nponoxye Tiiymauntuch Cymom, siK
(dbopMa CTBOpeHHS CIM’1 JJIsl BUKIIOYHO pizHOcTaTeBux nap. Ilpu npomy, €CILJI He 3anepeuye
MpaBO Ha OJJHOCTATEBUI NLTIO0, a BIJTHOCUTH 11€ MUTAHHS JI0 BHYTPIIIHBOT KOMIIETEHIT JepKaB-
uiieHiB Pagu €Bpornmy.

Bucnoskwn.

Ha ocHoOBI BuKJIa7ieHOT0 MOKHA BBa)KaTH, 110 y CBIT1 icHye Oarato ¢Gopm nutrooiB, aje He
BCl BOHU € BH3HAHMMH Ha 3aKOHOJABYOMY DiBHI. 3arajioM y CBiTi IIMPOKE MPaBOBE BU3HAHHS
oTpuMany (akTU4YHI OUTIOOM Ta OJHOCTaTeBI NUIIOOM, MO HE BHUKIIOYAE WMOBIPHICTH
MOJIANBIIOTO 3aKpIMUIeHHsT ¥ 1HIMX ¢GopM HUTIOOHUX JeBialiil. 3alikaBiIeHICTh JIepKaBU y
peectpailii nuro0y MOBMHHA BUPAXKATHCS B 11 MOKIIMBOCTI BIUIMBATH Ha IUTIOOHI BITHOCHHU B
TAaKOMY HampsMi, sIKUi OyB OM KOpUCHMI 1 HEOOX1THUM Ui CYCHUIBCTBA Ta OKPEMOI JIFOAMHU.
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30KpeMa, Taka MOXKIIMBICTh € TapaHTOM 3a0e3MeUeHHs iX CTaOUTbHOCTI, OXOPOHHU MpaB Ta
THTEPECIB MOAPYAOKS 1 IXHIX MITEH.

[{uBinbHE MAPTHEPCTBO TO3BOJISIE Y3aKOHUTH CTOCYHKH JIFOJICH, TOB’SI3aHUX MAMHOBHUMH
nutaHHsMU. ToOTO, naHuii BUJ BIAHOCHH Tiependadae MeBH1 MailHOBI rapaHTii Jyuist oci0, siki He
nepeOyBaloTh y IUI001, ajle BeAyTh CIUIbHE TOCIMOAApCTBO. BBEIEHHS MOHATTS IMUBUIBHOTO
MapTHEPCTBA y MPABOBE MMOJIE MEPIIOYEPrOBO MA€ 32 METY JIEralli3yBaTh OJHOCTATEBl IIUBLIbHI
MapTHEPCTBA, a 3rOJOM 1 OJHOCTATEBl HUIOOM. PO3po0OsieHMiI HUMHI 3aKOHOIPOEKT BHU3HAYAE
MPAaBOBUN CTaTyC UMBUIBHOIO MapTHEpPCTBAa SIK (HOpMU CIMEWHUX BIAHOCHH, MOPSIOK HOTO
JIep’KaBHOI peecTpariii, 0cOOMCTI HEMalHOBI Ta MaWHOBI mMpaBa 1 OOOB’S3KH IHUBUIBHHUX
NapTHEPIB, HACHIJIKU AepKaBHOI peecTpallli Ta IPUMMHEHHS TAKOro MapTHEPCTBA.

Sk 3a3Hauvanock 3 npaktuku €CIJIL, BiACYTHICTh IPaBOBOTO MEXaHI3My JJIs1 0(OPMIIEHHS
BIJHOCMH B OJHOCTaTeBOMY COI031 € mopymeHHsM KoHBeHIii Mpo 3axucT MpaB JIOJUHH 1
OCHOBOIOJIOKHUX cB0OOA. [lpu npomy HOopma KoHcTUTyIIl mpo TpaguliiiHy ciM’i0 HEe €
M1ICTaBOIO JJIS TIOPYIICHHS ITPaB MEHIIIUH.

Bukopucrana Jjitepatypa

1. Browning D. Meaning of Family in the Universal Declaration of Human Rights. The Family
in the New Millennium. Vol. I. 2007. P. 39-44.

2. Evan Wolfson. Freedom to Marry. 26.06.2016. URL.: http://www.freedomtomarry.org/the-
team/entry/Evan-Wolfson (nata 3Bepuenns: 29.11.2021).

3. Rainbow Map and Index. Rainbow Europe. 2021. URL.: https://www.ilga-europe.org/rainbo
weurope/2021 (mara 3BepaenHs: 29.11.2021).

4. SaveCalifornia.com Urges Boycott of Rose Parade. 2013. URL.: https://savecalifornia.com/ca-
release-12-30-13.html (nata 3Bepuenns: 28.11.2021).

5. Thomas Hertling. Homosexuelle Ménnlichkeit zwischen Diskriminierung und Emanzipation.
LIT Verlag, Berlin/Miinster/Wien/Ziirich/London 2011. C. 1609.

6. Van der Sloot B. Between Fact and Fiction: an Analysis of the Case Law on Article 12
ECHR. Child and Family Law. 2014. URL: https://www.ivir.nl/publicaties/download/1561.pdf (mata
3BEpHEHHS: )

7. T'apo I'. be3 cratycy noapy:xoksa. dakTuuHl HITOOHI BIIHOCMHM B YKpaiHi 1 32 KOPJIOHOM.
FOpuouuna cazema online. Ne 40(486). 2015. URL: https://yur-gazeta.com/publications/practice/simey
ne-pravo/bez-statusu-podruzhzhya.html (nata seepuenns: 17.11.2021).

8. Koncrutyniss YPCP: 3akon YPCP Bin 20.04.78 p. Ne 888-IX. ba3za nanux “3akoHOIaBCTBO
Ykpaian”. URL: https://zakon.rada.gov.ua/ go/888-09 (nara 3sepuenns: 08.12.2021).

9. Jleramizariisi ogHoctareBux HLIO0IB. Crnogo i Oino. — (Anamitnunmii mopram). 2021. URL:
https://www.slovoidilo.ua/2021/09/29/infografika/svit/yakyx-krayinax-dozvoleni-odnostatevi-shlyuby-ta-
soyuzy (mara 3BepHeHHs: 29.11.2021).

10. JIsmenko H. Cyuacni anprepnatuBHi ¢opmu unmody. 2017. URL: http://web.kpi.kharkov.
ua/sp/lyashenko-suchasni-alternativni-formi-shlyubu (nata 3sepuenns: 17.11.2021).

11. Maiiganauk O. KonctuTynis YKpaiHM — MpaBoBa OCHOBA JKUTTEAISIIBHOCTI CYCIIIbCTBA 1
nepxasu. FOpuouuna Ykpaina. 2016. Ne 3 — 4. C. 24-31.

12. TIpo 3arBepmkenHss HamionanpHOi cTparerii y cdepi npaB moguau: Ykas [IpesuaeHra
VYkpaiau Big 25.08.15 p. Ne 501/2015. baza nanux “3akonomaBctBo Ykpainu”. URL: https://zakon.
rada.gov.ua/go/501/2015 (nata 3Bepuenns: 18.11.2021).

13. IIpo 3aTBepmkeHHs IUIaHy Iii 3 peanizauii HamionaneHoi cTpaterii y cdepi npas JT0AUHI
Ha 2021 — 2023 poku: Posnopsmkennas Kabinery MinictpiB Ykpainu Big 23.06.21 p. Ne 756-p. baza
nanux ‘“‘3akoHonaBcTBo Ykpaimm”. URL: https://zakon.rada.gov.ua/go/756-2021-%D1%80 (nara
3BepHeHHs: 08.12.2021).


https://yur-gazeta.com/publications/practice/simey%20ne-pravo/bez-statusu-podruzhzhya.html
https://yur-gazeta.com/publications/practice/simey%20ne-pravo/bez-statusu-podruzhzhya.html

[HOOPMALIIA 1 [TPABO. Ne 1(40)/2022 168

14. Pimenns €Bponeiicbkoro cyay 3 npas Joauan Bix 02.03.2010 poxy mo cipasi Ne 13102/02
“Kozak v. Poland”. URL: http://www.equalrightstrust. org/ertdocumentbank//Kozak_v_Polandl.pdf
(mara 3BepHenHs: 11.12.2021).

15. Pimenns €Bponeiicbkoro cyny 3 npas aoaunu Bix 02.05.2016 poky no copasi Ne 40792/10
“Fedotova and Shipitko v.Russia”. URL.: https://hudoc.echr.coe. int/eng{temid:[001-163362]} (mara
3BepHeHHs: 11.12.2021).

16. Pimenns €Bporneiicbkoro cyay 3 npas moauan Big 09.01.2003 poky mo cripasi Ne 39392/98,
39829/98 “L. And V. v Austria”. URL: http://www.equalrightstrust.org/ertdocumentbank/Microsoft Word.
L.andV.v.Austria_criminalconviction_.pdf (nara 3Bepuenns: 11.12.2021).

17. Pimenns €Bponeiicekoro cyay 3 mpas jroaunad Big 10.05.2001 poky mo crpasi Ne 56501/00
“Mata Estevez v. Spain”. URL: https://swarb.co.uk/mata-estevez-v-spain-echr-10-may-2001 (mara
3BepHeHHs: 11.12.2021).

18. Pimenns €Bporneiicbkoro cyay 3 mpas jroaunu Big 14.12.2017 poky mo cripasi Ne 26431/12,
26742/12, 44057/12, 60088/12 “Orlandi and Others v. Italy”. URL: https://www.olir.it/ricerca/get
documentopdf.php?lang=ita&Form_object_id 6884 (nara 3Bepuenns: 11.12.2021).

19. Pimenns €Bpornelickkoro cyay 3 npas jgroaunau Bix 2010 poky mo cripasi “P. B. and J. S. v.
Austria”. URL.: http://www.menschenrechte.ac.at/orig/10_04/P.B._J.S.pdf (nata 3Beprenns: 11.12.2021).

20. Pimennss €Bpormelicbkkoro cyay 3 mpaB moguHu Bin 24 uepBHs 2010 poky mo crpasi
Ne 30141/04 “Schalk and Kopf v. Austria”. URL: https://www.juridice.ro/wp-content/uploads/2017/
06/001-99605.pdf (nata 3Bepuenns: 11.12.2021).

21. Pimenns €Bponeicpkoro cyay 3 mpas moauau Bing 24.07.2003 poky mo cripasi “Karner v.
Austria”. URL.: https://swarb.co.uk/karner-v-austria-echr-24-jul-2003 (mara 3Bepuenns: 11.12.2021).

22. Pimenns €Bponeiichkol komicii 3 mpaB mroauau Bix 15.05.1996 poky mo cipai Ne 28318/95
“Roosli v. Germany”. URL.: http://echr.ketse.com/doc/28318 95-en-19960515/view (mara 3BepHEHHS:
11.12.2021).

23. Cimeninuii konekc Ykpainu: 3akoH Ykpainu Big 10.01.02 p. Ne 2947-1ll. ba3za nmanux
“3akonomaBctBo Ykpainu”. URL: https://zakon.rada.gov.ua/go/2947-14 (nara 3sepuennsi: 05.12.2021).

24. Cyn no3BonuB oaHoctaTeBi uumo6u B Kamidopuii. RBC.UA. 2012. URL: https://daily.rbc.
ua/ukr/show/sud-razreshil-odnopolye-braki-v-kalifornii-08022012091400 (nata 3BepHenHs: 28.11.2021).

~ *kx ko ~—~




