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Mpobnemu npaBa iHTeneKkTyanbHOI BNAaCHOCTI

HBIX OMOTPAHCILIAHTOIOTHEH, OMOKIIOHHPOBAHHEM U OHOPOOOTH3AINEH, OTHOCHTEIILHO OTPEICIICHHS PABOBOTO CTATyCa JaHHBIX 00b-
€KTOB.

HccnenoBano, 4To Ka4eCTBEHHOE 00ECIICUCHUE OXPaHbI U 3aIIUTh 00BEKTOB HHTEIIICKTYaTbHOW COOCTBEHHOCTH 3aKJIIOUACTCS B
pa3paboTKe peleBaHTHOU 3aKOHOAATEIBHON MPOIEAYpPHl Ha Y3KOCICIHATH3HPOBAHHOW KOMIIETCHTHON TOYBE C YYETOM IMOCTOSHHOM
JIMHAMHYECKOW Y MHHOBALMOHHOM MHTEIIEKTYalbHOM 3KCKIIIO3UBHOCTH.

KiioueBble cj10Ba: 00beKTHl HHTEUICKTYaIbHOW COOCTBEHHOCTH, 3aKOHOIATeIbHAsI KOHBEPIeHIINs, OMOTEXHOIOTHH, OHOMATeH-
TOBaHHeE, JCOHUPOBAHKE ITAMMOB, OHOCUMILISPBI, ONOKIIOHUPOBAaHUE, OHOPOOOTHIL.

Summary

Iryna Kuzmych. Legislative convergence on patenting of intellectual property on biotechnology.

Combining the results of intellectual activity in a single biotechnology and the formation of a set of property (exclusive) intel-
lectual patent rights to such technology, lead to a comprehensive expansion of the sectoral use of biotechnology: food and agricultural,
drugs and industrial products, drugs, diagnostics and reagents, environmental, biological, resource and practical; — from microorgan-
isms to artificial intelligence with obtaining high liquidity of biotechnological products, the main motive of unfair competition.

First of all, there is a need to reveal the uniqueness of biotechnology as an object of intellectual property, therefore, on the exam-
ple of biosimilars proved that biotechnological drugs — substances of protein nature, which are fundamentally different from conven-
tional synthetic drugs, both in structure and technology production. Therefore, the creation of similar drugs, so-called biosimilars,
requires the formation and application of new thinking, abandonment of “generic” habits, with new highly qualified personnel in the
field of biotechnology to study biosimilarity (biosimilarity), with a special approach to development, research, production control and
taking into account when granting patentability to intellectual property objects on biotechnology.

Undoubtedly, this study proved that intellectual property on biotechnology has properties and natural ability that cause individual
variability in composition and content, respectively, which actually confirms the inauthenticity of other intellectual property, outlines
the prospects for the separation of biotechnology into an independent legal field. with the use, according to the author, within its own
proposal, strengthening measures to protect intellectual biotechnological information, in such a way as legal tokenization.

Thus, a legislative space is created, where international legal acts are of a recommendatory nature in ensuring the protection of
intellectual property rights, in particular, in biotechnology, while, taking into account the above specificity, legal existentiality of
biopatents, where the law must be important in content information, to be an instruction for clear actions in the context of the transfor-
mation of legal regulation in this area, is an unacceptable incompetence in national legislation, which leads to the so-called legislative
default and legislative convergence.

Also, issues related to the use of intellectual property innovations in biotechnology in the form of transplantation, cloning, robo-
tics, which entail legal and socio — ethical obligation and urgency of the model and structure of legal regulation to determine the legal
status of these intellectual property. In addition, the indicators of chronological dynamics are reflected and the obvious aspects of the
unfinished legal framework are indicated, the consequences of deep transformational transformations are exposed, with the prevention
of transition from chaotic lawmaking to legal collapse in case of inaction, incompetence and untimely solution of accumulated legisla-
tive problems.

Key words: intellectual property, legislative convergence, biotechnology, bio-patenting, strain disposal, biosimilars, biocloning,
biorobots.
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NMPOBJIEMA BU3HAYEHHSA NPABA BIPTYAJIbHOI BIIACHOCTI
AK OB’€EKTA NPABOBIAHOCHUH

ITocTanoBKa npoﬁneMn. B ymoBax PO3BHTKY iHpOpMaIiiHOTO CyCHlHBCTBa CHOCTepll“aeTBCSI POIIMPCHHS Tpa-
JUIIIAHOTO KoJia 00’ €KTIB IIMBUIHHUX MPABOBIIHOCHH 32 PAXyHOK TaK 3HAHHWX «BIPTyalbHUX pedeidy, BHACIIIOK YOTO
BHHUKAIOTb ITUTAHHS TEOPETHIHOTO Ta NPAKTHIHOTO xapaKTepy, SIKI TIOTPEOYIOTh JTOJATKOBOTO JIOCIIIKEHHS. ICHye
np06neMa TpaHC(l)opMaun 00’€KTIB MpaBa BIACHOCTI y 3B’S3KY 13 pO3BUTKOM lH(l)OpMa]_IlI/IHI/IX TEXHOJIOTIH Ta K HaCi-
JIOK — BIILCYTHICTB HAJIEXHHX 1 peabHuX rapaHTm Cy0’€KTHBHHX TPaB BIACHUKIB. Bce OLIBIIOrO 3HAUCHHS Ha6yBae
(dbeHoMeH BipTyali3allii BIacHOCTI, KOJIM 00’ €KTH iCHYIOTh HE PEAIbHO, a Y HeMarepialbHOMY, T103apealbHOMY CBITI.

AHaJIi3 ocTaHHIX JocaizKeHb i myOaikanii. TeopeTHUHOIO 0CHOBOIO JOCIHIKEHHS € HAYKOBI poOOTH TaKuX
yuenux, sk P. Ennan, K.I. Hekir, B.I". [Tununuyk, A.l. CasenrseB, B.M. CeniBanos, B.A. ®enopos, €.0. Xapuro-
HoB, O.1. Xaputonona, B.C. [lumbantok, M.B. fkymesa, O.C fIBopchbka.

© €.A. TumoweHko, 2020

* Yelizaveta Tymoshenko, Assistant of department of Vinnitsia National Agrarian University
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TumoweHko €.A. Npobnema B13Ha4YeHHsA NpaBa BipTyanbHOI BNAaCHOCTi Sk 06’eKTy NpaBoOBIigHOCKH

@opMyTIOBAHHS METH CTATTi. MeTOI0 TaHOi CTATTi € KOMIUIEKCHE JTOCTIHKEHHS TECOPETHYHHX 1 IPAKTHIHHUX
npoOsieM BU3HAUCHHS 00’ €KTIiB BipTyaJbHOI BIACHOCTI B iH(OPMAIIHHOMY CYCHIIBCTBI. A TaKOXX MOPIBHSHHS IpaB
BIPTyalIbHOI Ta 1HTENEKTYalIbHOT BIACHOCTI.

Buknanx ocHoBHOro mMarepiamy. OcTaHHIM 4acoM TepMiH «iH(OpMaIliiiHe CyCITiIECTBOY» aKTUBHO BXOIHUTH B
chepy BHBYCHHS FOPHUCTIB, SKi (POPMYIOTH BIaCHE WOro OadeHHS Ta PO3YMIHHS, BU3HAYarOTh Mexki. Lle MmoHATTS
MTOKJIMKaHEe 300pa3uTH 00’ €KTUBHY TEHICHIIII0O HOBOTO €TaIy €BOJIOIIT MUBIIi3allii, OB’ A3aHOTO 3 TIOABOO 1H(OP-
MAIIfHAX 1 TEJICKOMYHIKAIlIHHUX TEXHOJOT1H, HOBHX MOTPed Ta HOBOTO crocoly *HUTTA. [H(hopmariitHe cycmiib-
CTBO IIPUXOAUTH Ha 3MiHY IHAYCTpiaibHiN 1001 i popMye nepernik HOBUX IIHHOCTEH y IOBCSKACHHOMY XHTTi CyJac-
HOT JIFONWHY, € OJHUM i3 eTaliB MOCTIHAYCTPIaIbHOTO MEPioay, i MPOCTIAKOBYETHCS HE SIK SIBUILE, 110 BXKe B1IOYI0-
cs, a SIK aKTUBHMIA MPOLEC, OB’ I3aHUH 13 pi3HI/IMI/I chepamu )KI/ITTC,/I[iSIJ'ILHOCTi J'I}OZ[CTBa]

CroromHi pUPOTY lH(i)OpMaI_III/IHOFO cycanCTBa PO3YMIFOTb 5IK: KOJICKTUBHUIA IHTEIICKT, KOJICKTUBHHIA PpO3yM,
CHCTEMHY BJIACTHBICTH CYKYITHOCTI iHAWBIAYaJbHUX PO3YMIB JIFOICH, KOJIEKTHBHA IaM’SITh, KOJIEKTHBHE DIllICHHS
TomO0. [OJIOBHOIO 03HAKOK BHUCTYIAIOTh OOMIH iH(OpPMAIIi€r0, 3aTHICTh 11 BUKOPUCTOBYBATH, OOMIHIOBATUCS HEIO
TOIIO.

3 ogHoOro 60Ky, mpouec GopMyBaHHs iHOOPMAIIIHOTO CYCHIILCTBA € OAHUM 13 €JIEMEHTIB OUIbII 00CSITOBOTO
sIBUILA — II00aTi3aii, 3 1HIIOTro — LieH MpoLec y pi3HUX AeprkaBax BinOyBaeThcs pizHUMH TemnaMu. [loteHuian cyc-
MJIHCTBA HA [IbOMY €Talli BU3HAYAETHCS HE JIUIIE piBHeM PO3BHUTKY in)opMauiﬁHHx Ta Me/lia-CTPYKTYyp, a i piBHEM
PO3BHTKY iH(pOpMaLliiiHOi KYJIBTypH B CYCHIIBCTBI. ¥ IMX yMOBaX 3’SBISIOTHCS HOBI Cy0’€KTH Ta 00’€KTH IpaBa
BIIACHOCTI. TAKNMH NIOTCHIIHHIMHU Cy0’ €KTaMH BIJIHOCHH MOXYTb CTAaTH INTY4YHHIi iHTENEKT (po6OTH) Ta BipTyasibHi
opranizanii. /o 00’ekTiB paBa BIACHOCTI y BipTyaJIbHOMY CEpEIOBUINI HaJeKaTh KOMII IOTEPHI Mporpamu, 6asu
JlaHuX, BeOCalTH, MyJIETUME/IS,, TBOPH MEPEKEBOTO MHUCTEIITBA, JOMEHHI IMEeHa, ITU(POBHI KOHTEHT, TOOTO iH(bop-
MalliiiHe HAMOBHEHHs HPOCTOPY B IHTepHETI (SK OmyOmiKoBaHMi TBlp y uudpoBii ¢dopmi, Tak 1 Oynp-sKa iHIIA
iHpOpMaIis: TuppoBa My3HKa, IIOTOKOBA IEMOHCTPAIIiSI BiIe0, KOMIT’ }OTele irpn).

Crizx po3moyary 3 BU3HAYCHHS JICTANEHOTO ITOHATTS JOMEHHOTO IMEHI, SIKe MICTUTBCS Y KUTBKOX HOPMAaTUBHHUX
aKTax.

Tak, MOHATTA JOMEHY BH3HaueHO y cT. | 3akoHy Ykpainu «lIpo TenexomyHikaiii», BIIIOBiAHO IO SKOL
JIOMEH — Ie YaCTHHA i€PapXidHOro aApecHOro MpOCTOpy Mepeski IHTepHET, sika Ma€ YHIKaIbHy HA3BY, IO ii i1eHTH-
(ikye, 00CITYroBy€eThCs TPYIIOI0 CEPBEPIiB JOMEHHUX IMEH Ta IIEHTPAIi30BaHO a/IMIHICTPY€ThCSL.

BI,Z[HOBIZ[HO no ct. 1 3akony Vkpainu «IIpo OXOPOHY TIpaB Ha 3HAKH UL TOBapIB 1 MOCITYT», JOMECHHE iM’sT —
1e iM’st, sike BHKOPHUCTOBYETBCS Ul afpecallii KoMIT'1oTepis i pecypcis B InTepHeri. OTke, YHHHE 3aKOHOABCTBO
HE MICTUTh €JJUHOTO MiIXOMY J0 PO3YMIHHS IIUX TEPMiHIB 1 HEJIOCTATHBO JICTAILHO PETYIIIOE 10 c(hepy BiTHOCHUH,
II0 TOPOXKYE MPOOIEMH NPH CIpodax BU3HAYEHHS IIPABOBOI MPUPOIHU JTOMEHHOTO iMEHI. AJie He 3BaXKalo4x Ha Iie,
KOMOiHallis JTiTep, 10 CTAHOBIATH JOMEHHE iM’s, TOBOJI YacTO ChOTOMHI 3aXUIIAE€THCS 3a JOMOMOTOI PeecTparlii
JIOMEHHOT'0 iIMEeHi SIK TOPrOBeJIbHOI MapKH, MiJl KO0 3rifHo 31 ¢T. 492 LIK Ykpainu po3ymieTbes Oynb-sike Mo3HaYeH-
Hs 200 Oy/1b-sika KOMOIHAIIiSI TO3HAYCHB, SIKI PUAATHI JUTs BUPI3HEHHS TOBapiB (ITOCIYT), 110 BUPOOIIOTHCS (HaIa-
FOTHCS1) OJTHIEI0 0CO0O00, BiJl TOBAPIB (ITOCIIYT), IO BUPOOIISIOTHCS (HAJAIOThCS) IHIIMMH 0COOaMH.

Heonno3HauHOO € mpaBoBa mpupojia BeOCcaiTy, sk HOBOro 00’€KTa BipTyalibHOI BiacHOCTi. BeGcalT BBaXka-
€THhCS KOMILJIEKCHUM 00’€KTOM, TOMY IIO BiH MOX€ CKJIAJIATUCh 13 KIIbKOX PI3HUX TBOPIB, TAKUX SK MY3HKa, BiJI€O-
4yn ayniodaiinu, rpadivyHuii JU3aiiH i T. ., 0 3a0e3MedyoTh JOCTY PUANYHHX 1 Qi3ndHuX 0cib 1o iHdopMmarrii-
HUX pecypciB Ta iHPOpMaLIHUX NOCIYT NEBHOT0 Cy0’€KTa 3a YHIKaJIbHOIO apecor0 y Mepexi [HTepHeT.

HactymanmM 06’ €KTOM, IIOAO0 SIKOTO ITOCTAE MMUTAHHS, YH € BiH 00’ €KTOM IIpaBa BIACHOCTI — 1€ KPUIITOBAIOTA.
Hagecni 2017 p. y SInowii Oyno NpUAHATO MEepIInil y CBiTi 3aKOHOJABYUH aKT, sSIKH BU3HAYHB IIPABOBHH CTATyC Bip-
TyaJbHHX. 3r0J10oM Ie Oinbire 20 KpaiH CBITY 3aKpilWIN el TEPMiH y 3aKOHOJIABCTBI. AJie mpobiieMa B TOMY, 10 Y
BCIX PI3HATHCS MiAXOAHU /0 i1 BU3HAUEHHS, 10 YCKJIaIHIOE MD>KHAPO/IHI BITHOCHHH 3 IIOTO MpUBOLY. JlJs puKIiamy,
B HiMewuuuHi kpunroBatoTa — 1ie pUBaTHI rpoiui, B [3paini — ToBap, B SAmnoHii i ABcTpaiii — ¢piHaHCOBUIl iHCTPY-
MeHT, y BenukoOpuranii — HemarepiaibHuil (BipTyasibHuil) aktuB. B Ykpaini Oynu cpoOu 3akpinuTH MpaBOBUI
CTaTyC KPUITOBAJIOTH, ajie TIOKH 10 BOHA 3AJIUIIAETHCS Y Cipiit 30Hi.

AJle 11e TUIIIe YacTHHA TEPMIHIB, K1 OQIIIHO 3aKpiIlJIeHI y BITYM3HSIHOMY 3aKOHOJABCTBI. BipTyansHa peaib-
HICTB 3/1aTHA MTOBHICTIO BIITBOPIOBAaTH HAlI (Di3WYHUI CBIT. TaKMM YMHOM, BipTyaJIbHE CEPEIOBHIIE — 1€ TPUBUMIp-
Ha BEpCisl peasbHOTO CBITY, (PEHOMEH, 3 AECATKAMU MUIbHOHIB KOPUCTYBadiB IO BCHOMY CBITY i TOBapooOirom Ha
JIECATKH MiTbSPIIIB.

Bipryanizamiss BIacHOCTI HPOSBISAETHCA y (POPMYBaHHI MEXaHi3My HPUBIACHEHHS Ta PHHKOBOTO 00OPOTY
HeMaTepiaJ'ILHI/IX aKTHUBIB, 10 HE € 00’ €KTaMH IHTEJIEKTYaJ bHOI BIACHOCTI, a TAKOXK y CTBOPEHHI W JIsSUTBHOCTI Bip-
TyalbHHX OpraHi3arii. I[aHl 00’€KTH MOXKYTh MaTH BHCOKY CKOHOMIYHY BapTICTI) 1[0 BMMArae ix paBoBOro pery-
moBaHHs 1 3axucty. IIpuiiHsTo BBaXkary, mWo BipTyanbHi 06°€kTH GepyTh CBilf MOYaTOK 3 OHMAKH irop. Came Tam
HeMarepiaibHi pedi, irpoBi MpeMeTH, CrieliadbHi MOKIMBOCTI, TOJATKOBI KUTTS TOIIO TOYaal HaOyBaTH IIIHHOCTI
1 aKTHBHO BXOAMTHU B TOBapooOir. TaKMM YMHOM MOHSTTS BipTyalbHOI BIACHOCTI € OiJIbllle €EKOHOMIYHHM, a HE I0pHU-
JUYHUM. 3BiJICH 1 BUIUIMBAE, 10 LW TEPMiH HE BijoOpa)kae MpaBOBY MPHUPOAY BIPTyaJbHUX 00’ €KTIB 3 MO3ULIT
pedoBoro mpasa?.

Biptyaunizanis — mie mepeHeceHHs a00 CTBOPEHHS HOBHX 00’ €KTIB y HEeMaTepiaIbHOMY CBITi, PIBHOIIIHHUX Mare-
piampHEM pedaM. BiacHe BH3HA4YeHHS MOHSTTS BipTyaJbHOI BIACHOCTI crodyarky Oymo 3ampornoHoBane Y. Breiize-
POM — 1€ CTIMKUI KOMII'IOTepHUI KO, IKUil 30epiraeThecs He Y BiggalueHill pecypcHii cucteMi, Ae ofHiil uu OibIe
0co0aM HaJar0THCS TOBHOBAYKEHHSI KOHTPOIIOBATH KOMIT IOTEPHHM KOJI, Y TOMY YHCIi BIACTOPOHATH YCiX 1HIIHNX OCi0.

Yaconuc Kuiscbkoro yHisepcuteTy npasa * 2020/3 265



Mpobnemu npaBa iHTeneKkTyanbHOI BNAaCHOCTI

BipryanpHa BIacHICTh XapakTepusye HeMarepiaidbHi 00’€KTH, IO BHCTYMAIOTH SK BiZOOPaXKEHHS OKPEMHX
BJIACTUBOCTEHN MaTepialbHUX YU HeMaTepianbHUX pedeil. TakuM 4rHOM, BaXXJIMBUM HaIlpsIMOM TpaHchopManiiHux
MEepPEeTBOPEHb y CUCTEMI BIIHOCHH BIACHOCTI Y 3B’53Ky 13 ()opMyBaHHAM iH(OPMALIHOTO CYCHiJILCTBA € 3MiHA Ta
BUHUKHEHHs HOBHUX 00’ €KTIB BJIaCHOCTI. 3MiHU BiI0yBarOTbCS TAKOXK y Cy0’ €KTHOMY CKJIaJli: pO3IMOPOIIEHHS Cy0’ €K-
TiB BJIACHOCTI, 1X BipTyalli3allis iHCTUTYIIOHATI3AIlis Ta JenepCOHi(iKaIlis.

[I]e 3 puMcBHKOTO TIpaBa peui MOJUIAIOTLCS Ha TUIEeCHI (res corporals) Ta 6e3rinecHi (res incorporals). TinecHi
pedi pO3yMINTHCH SIK OCSDKHI, Ti, IO MOXKHA TOOAYUTH 1 BIAIYTH, a OS3TIIECHI — Ti, IKUX HE MOXXHA TOPKHYTHUCH, aJie
BOHH iCHYIOTH 32 3aK0HOM. CyJacHi IIpaBoBi CHCTEMH IIEPEBAXKHO 3aCTOCOBYIOTh TAKUil XK€ MiXiJ 0 MOAUTY pedei.
Aune B YkpaiHi BiH en1o BiJipi3HA€ThCA. Tak, 32 BITUM3HIHUM MPABOM JIEsKi OE3TIJIECHI SBHUIIA, SK-OT €JICKTPOCHEP-
rist ab0 ra3, MpUPIBHIOIOTHCS 10 peuei 3aBISKU IXHIH CXOXKOCTI 3 TUIECHUMH pedaMH. 3T1IHO 3 YKpPaiHCHKOIO KOH-
TIETIII€r0 MpaBa BIACHOCTI, 00’ €KTOM IpaBa BIACHOCTI MOXke OyTH sIK TiJIeCHA pid, Tak i Oe3TilecHa.

Tak, y c1. 316 1IK Vkpainu BkazaHo, 110 00’€KTOM IpaBa BJIACHOCTI € piu (MaiftHO). A 3rigHo 3i cT. 190 LK
VYKpainu MaifHOM K 0COOIMBHM 00’ €KTOM BBa)XKAIOTHhCS OKpEMa pid, CyKyIHICTh peueid, a TaKo)k MaifHOBI IpaBa Ta
000B’s13k1. MalfHOBI IIpaBa € HECTIOKUBHOIO piyyio. TaKHMM YHMHOM, TOHSTTS «piu» B YKPAaiHCHKOMY 3aKOHOIABCTBI
TIYMa4UTHCS MIMPOKO Ta BKIIIOYAE HE JIMIIE MPEeaIMETH MaTepiaJlbHOTO CBITY, a i 6e3TijiecHi peui.

Takox BapTO 3BEpHYTH yBary, 10 BipTyaJibHa BIACHICTh TaK CaMo, fK 1 IHTeJeKTyaJlbHa, € HeMaTepiaJbHOLO, 1
gepes3 Ie BOHA JOCHUTH YacTO 3MIIIY€EThCS 3 Het0. [HKOITH 3yCTpivatoThes MPUITYIIEHH, IO iHTENeKTyalIbHa BIaCHICTh
BXOJIUTH JIO BIpTyaJIbHOT BIACHOCTI. AJie TIO€HYBATH I1i [IOHATTS HE BApPTO, OCKIJIBKH MOHATTS BipTYaIbHOI BIIACHOCTI
Oy110 BIPOBA/KEHO caMe 33111 TIO3HAYEHHS 00’ €KTIB, SIKi ICHYIOTh HE B MaTepiaJbHOMY CBITi, a y BipTyaibHiil peans-
HocTi3. 3rigHo 3i cT. 418 LK mpaBo iHTeIeKTyaIbHOI BIACHOCTI BU3HAYEHO SIK IPaBO 0COOM Ha Pe3y/bTaT IHTEIEeKTY-
aJIbHOT TBOPYOI JisSUTbHOCTI a00 Ha iHIIIH 00’ €KT MpaBa iHTEJIEeKTyaJbHOI BIaCHOCTI, BU3HauYeHni uuM KogekcoM Ta
IHIIMMU 3aKOHaMU. TakoX 00’€KTaMM MpaBa IHTEJNEKTYalbHOI BIACHOCTI € TBOPH HAyKH, JITEpaTypHu i MUCTELTBA,
BIJIKPHUTTSI, BUHAXOJW, KOPUCHI MOJIEINI, TIPOMHUCIIOB] 3pa3Ky, PalliOHATi3aTOPChKI MPOIO3MIIii, 3HAKU JJIs TOBApIB 1
MOCITYT, PEe3yJbTaTH HAYKOBO-IOCIITHUX poOiT. BoHU 30BCciM He 30iraroThes 3 00°€KTaMU BIPTYaJIbHOTO CBITY.

JlocHTh 4acTo OHJIaH-PECYPCH 3aMTUCYIOTh JI0 IHTENIEKTYaIbHOT BIACHOCTI. AJie BOHH, SIK CTOPIHKU, HE MAarOTh
HIYOTO CIIJIBHOTO 3 Hero. BoHu Oymu po3pobiieHi, o6 MaTé OIHAKOBI XapaKTEPUCTHKH 3 PEATbHUMH PyXOMHMHU
pedamu. Jlns 3pydHOCTI JIFOAEH Ta MIMPIIOTO JOCTYIY 3 Oyab-sKoi TOYKW miaHeTd. [limkpecinmo, mo €QuHa CXO-
JKICTh MIXK BIPTYaJIbHOIO Ta 1HTENEKTYaJbHOIO BIACHICTIO MOJISITa€ B TOMY, LIO 1 Ta, 1 1HIIA CTOCYIOTHCS HEMarepi-
aJbHHUX THTEPECIB.

Jliis kpairoro po3pisHEeHHs IIUX MPaB MOTPIOHO HANATH BIpTyaJIbHINA BIACHOCTI O3HAKH.

1. KoHKypeHTOCTIPOMOXKHICTE 00’ €KTiB BipTyasbHOI BIacHOCTi. ToOTO BIacTUBICTH 00’ €KTa, 3a SKOI BiH MOXKE
B TIEBHUII Yac KOHTPOJIIOBATUCS OJHI€I0 0c00010. BiICyTHICTh KOHKYPEHIIii 1a€ 3MOT'Y CTBOPIOBATH 1 PO3MOBCIOIXKY-
BaTH KOMii 00’€KTa 3 MPaKTUYHO HYJHOBUMHU BUTpaTamu. Hampuknaza, miparchki QibMU 4M My3uKa, IpOrpaMHe
3a0e3MeueHHs KOMIT I0Tepa — BCE L€ MOXKHA 3HAWTH Y BUIbHOMY JOCTYI B IHTEpHETI, ajie 11e Bce HeserajibHi KOIii.
KonkypeHiist y ¢isnaHOMy CBIiTi 3200pOHsi€ TPETiM 0C06aM KOPHCTYBATHCH 1y)KUMH pedaMu 63 HalIeXKHOTO J03BO-
my. Tox He BapTo 3a0yBarH, 10 KiGEPIPOCTIP BKE CTAB YACTHHOKO 3BUMHOIO JKUTTS 1 3IOYHHH TaM TOBHHHI MaTH
TaKi XK HACIIJIKH, 5K 1 B PEabHOMY CBITI.

IHTenexTyanpHa BIACHICTh 3aCHOBaHA Ha iHIIOMY. OOMEXXEeHHS Y ii BUKOPUCTAHHI BUHUKAIOTH 31 CHEIiaIbHUX
IpaB, 1[0 320€3MeUyI0ThCS 3aKOHOM.

2. CTiMKicTh — 00’ €KT BipTyasJbHOT BIACHOCTI HE MPUIIMHUTEL CBOE iICHYBAaHHS 3 BUMKHEHHSAM KOMII I0Tepa, Ha
BIIMiHY BiJl 00’€KTa 1HTEICKTYaIbHOI BIACHOCTI. A HaNpHUKJIaJ MPOMOBa Oy/Ie 3aXHIIATUCh JIAIIE ITICsl TOTO, SK
BOHa 3a(iKCYEThCS HAa MaTepiallbHOMY HOCIERI.

3. B3aemMoyist — He JHIIie aBTOP Ma€ JOCTYI Ta MOXKE B3aEMOJIIATH 3 00’ €KTOM, a ¥ 1HIII yYacHUKH KiGeprnpoc-
TOPY 3ay4aroThCs 0 IbOT0. BipTyansHi 00°€KTH akTHBHO OepyTh y4acTh y TOBapooOiry HapiBHI 3 MaTepialbHUMU
pedami.

4. LliHHiCTh, 110 A0AaHA KOPUCTYBAYeM — yHiKaJlbHE O(OpPMIICHHS CaiTy, HikaBa iH(opMallis U0 TaMm po3Mi-
IIeHa, 1 6arato iHIIOTO, 0 MOXKE TIABUIIUTH IIHY Ha 00’ €KT.

BucHoBkmu. [ToTpiOHO BUILIATH 00 €KTH BIpTyallbHOI BIACHOCTI 3-TTOMIX iHIMX. Ha choromgHi iHpopmarusa-
Iisl CYCIIbCTBA CYTTEBO BHUIIEPEKAE 3aKOHOAaBYl 0a3u OaraThox kpaidH. Toxx MOTpiOHO IIBHIINE aJanTyBaTHCh,
IpuiiMaTH Ta OKPECHIIOBAaTH MEXI Jii BipTyanbHUX 00’ €KTiB. AJlKe UMM JIOBIIIE IIi MOHATTS He OyIyTh BPETynbOBaHi,
T OLjIblIe HA TepUTOpPii YKpaiHH OyIe «Cipux cxem» 3 TOBapooOiroM BipTyaiabHHUX 00’ €KkTiB. BU3HaHHS BipTyalbHUX
00’€KTIB MaiHOM BiJIKpHBA€ MOXUIMBOCTI JIJIs 3aXUCTY MpPaB IXHIX BOJOJUIBLIB 3a JOMIOMOIOK0 HOPMaTHUBHO-IIPaBO-
BUX aKTIB Ta iX MOAAJBIINHA 3aKOHOAABUMI po3BUTOK. ClTiJi pO3MEKOBYBATH MPABO BipTyalbHOI BIACHOCTI ¥ peab-
HOMY CBITI — II€ TIPaBO IHTEJIEKTYaJIbHOT BIACHOCTI (e HaeThCs He PO MPaBOo Ha pid, a PO MpaBo Ha mpasa). [IpaBo
BIpPTyaJbHOI BIIACHOCTI y BipTyaJbHOMY CBITi — 1€ IIpaBO HE TUIBKM HA irpoBi mpeaAMeTH (CTBOpeHi abo mpuadaHi
TPaBIIEM 32 BipTyalbHy BalIOTy a0 peanbHi Ipolli), BipTyalbHa HEPYXOMICTh 1 Bce Te, 10 MepedyBae y BipTyalb-
HOMY CBITi Ta MOXxe OyTH 00’€KTOM ITPABOYMHIB, a i HOBI crienu(ivHi 00’ €KTH, TK JOMEHHI iMEHa, BeOCcaiTH, KpuI-
TOBAJIIOTH TOILO.

[MizcymoByrouH aHami3 BITYN3HSIHOTO 3aKOHOABCTBA Ta HOPMATHBHO-TIPABOBUX aKTiB, SIKi BUKOPHUCTOBYIOTHCS
Ha MDKHApPOJHIHM apeHi, MOkKHa O€3CyMHIBHO BKa3aTH, IO TI0sIBa 1 PO3BUTOK Mepexi [HTepHeT TpaHChOpMy€e BHHUK-
HeHHsI (heHOoMeHa BipTyasisailii BTaCHOCTI, KOJIM 00’ €KTH ICHYIOTh HE pealibHO, a Y HeMaTepialbHOMY, TI03apeaibHO-
My cBiTi. BipTyamnizatist BmacHOCTI IpOSIBISIETECS Y (DOPMYBaHHI MEXaHi3My MPUBJIACHEHHS Ta PUHKOBOTO 000POTY
HeMmarepialbHUX OJar, 110 € He TUIbKH 00’ €KTaMH 1HTeNEeKTyalbHOI BIACHOCTI, a i 00’ €KTaMHu MpaBa BIACHOCTI.
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Pe3rome

Tumowenxo €.A4. Ilpodaema BU3HAYECHHSA NIPABa BipTyaJbHOI BJACHOCTI IK 00’€KTa NIPABOBIAHOCHH.

V crarTi HaJaHO Pe3yNbTaT JOCIiKEHHS HayKOBHX Ipallb Ta MPAaKTUYHHUX 3aCTOCYBAaHb IMOHATTS MIpaBa BipTyalbHOI BIACHOCTI.
3anponoHOBaHO BU3HATH 00’€KTH MaifHOM, 00 MaTH 3MOTy HaJe)XHHM YMHOM 3aXHIIATH iX 3TiHO i3 3aKOHOAABCTBOM. BipTyansHa
BJIACHICTbH MpEJCTaBICHA SIK BIACHICTh Ha HeMaTepialibHi 00 €KTH, III0 BUCTYIAIOTh K BiTOOPaKCHHS OKPEMHUX BIACTUBOCTEH Marepi-
AIbHUX YU HeMarepiaJdbHUX pedeii. O0’€KTH BipTyallbHOI BIACHOCTI PO3IIANAIOTHECS Yepe3 O3HAKH: KOHKYPEHTOCIPOMOXKHICTb, CTii-
KiCTh, B3a€MOIisl, IIIHHICTD, 1[0 JOJaHA KOPHCTYBAYCM.

Konrouosi cioBa: BipTyansHa BIacHICTb, BipTyaiisalis, iHTeIEKTyalbHa BIACHICTh, HeMaTepiaiabHi 00’€KTH, IpaBoO BIACHOCTI,
iHpOpMaTH3aIis.

Pe3tome

Tumowenxo E.A. TIpodiema onpenesieHus paBa BUPTYaJIbHOI COOCTBEHHOCTH KaK 00beKTa NMPABOOTHOIIEHHUIA.

B crarbe mpezcTaBiieH pe3yabTar UCCICIOBaHUS HAYYHBIX paboT M MPaKTHUECKUX MPUMEHEHHH TOHSTHS MpaBa BUPTYaTbHON
cobcTBeHHOCTH. [IpeaiokeHo mpu3HaTh 0ObEKTH UMYIIECTBOM, YTOOBI HMETh BO3MOXXHOCTD JODKHBIM 00pa30M 3aIlUIaTh KX COrIac-
HO 3aKOHOZIaTeNbCTBY. BupTyasbHas cOOCTBEHHOCTh MPECTaBiIeHa KaKk COOCTBEHHOCTh Ha HEeMaTepUalbHbIe 00BEKTHI, BBICTYAIOLINE
OTpaXCHUEM OTJICIIFHBIX CBOICTB MaTepHabHBIX WA HeMaTepHabHBIX Bemed. OOBeKThl BUPTYAIbHONH COOCTBEHHOCTH paccMaTpH-
BAIOTCS Yepe3 MPU3HAKU: KOHKYPEHTOCIIOCOOHOCTh, yCTONYMBOCTD, B3aUMOJCHCTBHE, LIEHHOCTD, JOOABICHHAS MTOJIb30BATEIIEM.

KirioueBble cjioBa: BUPTyanbHasi COOCTBEHHOCTb, BUPTyaIM3allys, HHTEIUIEKTYallbHasi COOCTBEHHOCTh, HEMaTepHalbHbIe 00b-
€KTBI, IPaBO COOCTBEHHOCTH, HH(POPMATU3AIIHS.

Summary

Yelizaveta Tymoshenko. The problem of determining the right of virtual property as an object of legal relations.

The article presents the result of research of scientific works and practical applications of the concept of virtual property law. It
is proposed to recognize the objects as property in order to be able to properly protect them in accordance with the law. Virtual property
is represented as ownership of intangible objects that act as a reflection of certain properties of tangible or intangible things. Virtual
property objects are considered through the features: competitiveness, stability, interaction, value added by the user. The objects of own-
ership in the virtual environment include computer programs, databases, websites, multimedia works, works of network art, domain
names, digital content, this is to say information content of the Internet (both published work in digital form and any other information:
digital music, video streaming, computer games). But these are only part of the terms that are officially enshrined in domestic law. The
virtual environment is a three-dimensional version of the real world - a phenomenon with tens of millions of users worldwide and a
turnover of tens of billions.

To better distinguish these rights, we need to give the virtual property signs.

1. Competitiveness of virtual property. That is, a property of an object for which it can be controlled by one person at a time.

2. Sustainability — A virtual property will not cease to exist when the computer is turned off, unlike an intellectual property.

3. Interaction — not only the author has access and can interact with the object, but other participants in cyberspace are involved.
Virtual objects are actively involved in the circulation of goods on a par with material things.

4. The value added by the user — the unique design of the site, interesting information that is placed there, and much more that
can increase the price of the object.

Key words: virtual property, virtualization, intellectual property, intangible objects, property rights, informatization.
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