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CZU

3AIIIUTA BBIPAXKEHUSI MHEHUS B IPAKTUKE EBPOIIEVCKOT'O CYIA
110 ITPABAM YEJIOBEKA

Haraaea OIIOJIBCKAS
KaHJU/IaT FOPUIMUSCKUX HAyK, TOICHT, 3aBeNy IO Kadeapoii mpasa
BunHUIIKOrO HAIMOHAIBHOTO arpapHOro YHUBEPCUTETA

B crarbe ocymiecTBiIeH KOMILICKCHBIH TEOPETHKO-IIPABOBOI aHaM3 3alMUThI IpaBa Ha CBOOOIY TBOPYECTBA B PaMKax
IpaBa Ha cBOOOIY BHIPaKEHMS MHEHHs B IpakTHUKe EBporeiickoro cyaa mo mpasaM 4ernoBeka. [t MOBBIICHNS YPOBHA
MEXIyHapOIHO-IIPABOBOI1 3aIIUTHI CBOOOIBI TBOPUYECTBA HA MEX/YHAPOJHOM YPOBHE NPU3HAHO, YTO MPABOBAs JESATEIb-
HocTh ECITY no 3amuTe cBoOOABI BHIPAXKEHHSI MHEHUS M, HAKOHELl, CBOOO/IbI TBOPYECTBA UMEET CYIIECTBEHHOE BIUSHHE
Ha IPaBOBYIO cucTeMy YKpausbl. Onpe/enaeHo, 4To HOPMBbI, OCBSILEHHbIE cBO0OIe TBOpUECTBA JieTel, paboTHnkoB CMU
1 IpyTUX CyOBEKTOB TPEOYIOT CIENNAIFHOTO IPABOBOTO PETYINPOBAHMSI.

Knrouesvie cnosa: npaso na c6o600y meopuecmed, c80000a GblpaAdXiCeHUs MHEHULl, UHGOpMayus, MexdcOYHAPOOHble
aKmuvl N0 NPABAM 4el06eKd.

PROTECTION OF THE EXPRESSION OF OPINION IN THE PRACTICE OF THE EUROPEAN COURT ON
HUMAN RIGHTS

Natalia OPOLE
PhD in Law, Associate Professor, Head of the Department of Law of Vinnitsa National Agrarian University

The article provides a comprehensive theoretical and legal analysis of the protection of the right to freedom of creativity
within the framework of the right to freedom of expression in the practice of the European Court of Human Rights. To
increase the level of international legal protection of freedom of creativity at the international level, it is recognized that the
legal activities of the ECHR in protecting freedom of expression and, finally, freedom of creativity have a significant impact
on the legal system of Ukraine. It is determined that the norms on the freedom of creativity of children, media workers and
other entities require special legal regulation.

Keywords: the right to freedom of creativity, freedom of expression, information, international human rights acts.

PROTECTIA EXPRIMARII OPINIEI iN PRACTICA CURTII EUROPENE PRIVIND DREPTURILE OMULUI

Articolul ofera o analiza teoretica si juridica cuprinzatoare a protectiei dreptului la libertatea opiniei in cadrul dreptului
la libertatea de exprimare in practica Curtii Europene a Drepturilor Omului. Pentru a creste nivelul de protectie juridica
internationala a libertatii exprimarii la nivel international, este recunoscut faptul ca activitatile juridice ale CEDO in prote-
jarea libertatii de exprimare si, in sfarsit, libertatea opiniei au un impact semnificativ asupra sistemului juridic al Ucrainei.
Se stabileste ca normele privind libertatea de opinie a copiilor, lucratorilor media si a altor entitati necesita o reglementare
legala speciala.

Cuvinte-cheie: dreptul la libertatea opiniei, libertatea de exprimare, informatii, acte internationale privind drepturile
omului.

HOCTaHOBKa npodaemsl. B
COOTBETCTBHM CO CTaTheil
10 KoHBeHIINM O 3aIIUTE TPaB de-
JIOBEKa M OCHOBHBIX CBOOOI (IIajee
- EBpoxonBenmus, KoHBeHIHS)
«CBo0ODa BBIpOKCHHUSI MHCHISI»
SBISIETCSI  CBOOOAON TIpUICPKH-
BaThCsl CBOETO MHEHHWS, MONydarh
U PacTIpOCTPaHATh HHPOPMAITHIO
1 uaen 0e3 BMeIIaTeNbCcTBa opra-
HOB TOCYIapCTBEHHOH BJAcTH H
He3aBUCHMO OT rpanum. CBoboma
BBIPQKCHHUS MHEHUS TPEICTABISIET
c000if OIHy W3 BaKHBIX OCHOB JIe-

MOKPATHYECKOT0 O0IIeCTBa U OJTHO
13 0a30BBIX YCIOBHI €ro mporpec-
ca M caMOpeaTu3alliil YeIoBeKa.
[Ipenmer crareu 10 KouBeHuuu
MPUMEHSIETCS K IMpaBy O CBOOOjE
TBOpYeCcTBa. JTa CBOOOJa HMEeT
WCKJIIOUEHUS, KOTOpBIE, OJIHAKO,
JIOJKHBI YE€TKO TOJIKOBAThCA, U T10-
TPeOHOCTh B TAKUX OIPAaHHUYCHUSX
JIOJDKHA OBITh yOSIUTENBHO yCTa-
HOBJICHA.

Berynnenne Yikpaunsr B CoBer
EBpomnsl u patudukanus EBpokon-
BEHIIMU TMO3BOJIWIM TpakIaHaM

YKpauHbl 1Ipu COOJIONEHUH OTIpe-
JIEJIEHHOM TpOLEeAypbl OCYIIEeCT-
BIIATH 3a1uTy cBoux mpas B ECITY.
23 ¢espans 2006 ObuT IPUHAT 3a-
KOH YkpaunHbel «O BBIOJHEHUN
peleHuii 1 MPUMEHEHUH TPaKTH-
k1 EBporeiickoro cyna no mpaBam
YesoBeKa», KOTOPBIH peryaupyer
OTHOILIEHUS, CKJIAJbIBAIOIINECS B
CBs3M C OO0S3aHHOCTBIO TOCYHIAp-
cTBa BBINONHATH pertenus ECITY
Mo jeiaM TpPOTUB YkpauHbl [1].
OTOT 3aKOH HAlpaBlIeH TakXke Ha
yCTpaHeHHe NPUYNH HapyIICHUS
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Vkpaunoii EBpOKOHBEHIIMU U MPO-
TOKOJIOB K HEH.

AKTYaJIbHOCTh  TE€MbI  HC-
ciaenoBanus. llens BBITIOTHEHUS
3aKOHA, K COXKQJICHWIO, TIOKa B
YkpauHe HE JOCTUTHYTa - 00 3TOM
CBUJIETEIHCTBYIOT CIeqyroImne
craructuueckue naandsie. ECITY
y)K€ paccMOTped 3HAYUTeIbHOEe
KOJIMYECTBO JIeJ TPOTUB YKpawu-
HBI, B TOM YHCJIE TI0 3alllUTe CBO-
00xpI citoBa. Beero mo cocTosiHUIO
Ha 31.12. 2017 na paccMoTpeHuu
B ECIIY nHaxomunock 56 250 nen
MIPOTHB TOCYIapCTB-CTOPOH EBpo-
KOHBEHIIMU (U1 CpaBHEHHS: TIO
cocrosinuio Ha 31.12. 2016 - 79750
nen [2].) U3 aux 7100 men mpotus
TrocyaapcTBa YKpanHa, COCTaBIsIeT
12,6 % ot 00IIero KoJIu4ecTBa A
(mo cocrostaMio Ha koHer| 2016 -
22.8%). Ha 31.12. 2017 VYxpauna
3aHMMaJja 4YeTBePTOe MECTO CpeIH
rocypapctB - wieHoB Cosera EB-
POTIBI TIO KOTMYECTBY JIEN, KOTOpPEIE
HaXOJITCSl Ha PAacCMOTPEHHH B
ECIIY [3]. CrouT OTMETHUTE, YTO B
2014- 2016 rr. B Ykpaune 3aHuma-
J1a TIEpPBOE MECTO CPE/IH TOCYNapCTB
- yneHoB CoBeta EBporibl 110 Kosu-
YECTBY JIeN, KOTOPbIE HAXOAWUJINChH
Ha paccmorpenun B ECITY.

CocTosinue  HcCCJIeI0BAHUS.
Onpenenenre coAep)XaHUs U Xa-
pakTepa mpaBa Ha CBOOOIY CIOBa
HaIlUTA CBOE OTPa’KEHUE B O0IIeTe-
OpPETHYECKHUX M MPAKTUIECKUX HC-
cnenoBanusgx Mounkn MakoBen,
Enensr Yedpanosoii u Mpeneymra
Kamuucku. Cpeaum oredyecTBeH-
HBIX FHCCIIEIOBaTeNel OTHeNbHBIC
acTIeKTHl CBOOOIBI CJIOBA U €€ TIPO-
onembl ocBenieHbl A. ITonemniko, H.
Pananosuu, H. Ilerpoma, B JlyT-
KoBcko, A. Komomwmii, A. OmeitHuk
U IpyTHe.

Ienbro u 3aga4eii cTaTbM sB-
JsieTCsl KOMITJIEKCHas oOIieTeope-
TUYECKas XapaKTePUCTHKA 3aIIHTHI
CcBOOO/IBI TROPYECTBA U BBIPAKEHUS
MHEHUS B MIPAKTHKE €BPOTIEHCKOTO
Cy/ia 1o TipaBaM 4eJloBeKa.

HN3no0:xeHne OCHOBHOIO Ma-
Tepuajga. B 2017 ECIIY 6bu10
npuHaTo 170 pernieHuit mo nenam

poTuB YKpauusl 2 (87 pemreHuit
Mo CYIIEeCTBY aino0) [3], u3 HUX
TOJILKO OHO PEIIEHHUE TI0 3aIuTe
cBoOoap! cioBa (cT. 10 EBpokoH-
BeHnuu). Bcero 3a 2017 ECITY
npuHsan 44 pemenus no ct. 10
E€BPOKOHBEHIINH (HambOobIee Ko-
JMYECTBO TaKUX PENICHUH MPOTHB
Typuuu - 16 u nporus Poccuii-
ckoit Menepanuu - 8) [4]. B Teue-
aue 1959- 2017 rr. ECIIY 65110
NpUHATO 12 pemieHuidl mo naenam
npotuB Ykpaunbsl 1o cr. 10 EB-
poxonBeHuuu u 700 penieHud 1o
ATOHM CTaThe B IEJNOM (Cpeau HUX:
281 pewenus nporus Typuuu; 39
peuienuii - npotuB Poccuiickoit
®enepanuu, 37 pelieHU NpoTUB
®panuuu; 35 - mpotuB ABCTpUH;
31 - mporuB Ilomemm). Kpome
TOTO, IO HEKOTOPHIM TOCYIapCTB
(manpumep, AnOaHum, AHIOPPHI,
Momnaxko) ECITY B teuenue 1959-
2017 rr. He npuHMMan HUKaKOTO
peuienust o cr. 10 EBpokOHBEH-
i [4].

Cpenn OCHOBHBIX MpoOIeM B
2016-2017 rr., KOTOpBIE TPUBOJSAT
K koHcTatauuu ECITY HapyumeHnit
Vkpaunoit mnonoxeHuit EBpokoH-
BEHINH, €CTh, K COKaJICHHIO, U He-
JIOCTaTKA CyNeOHOH MPaKTUKH IO
cB00O/IE CIT0BA, HE BHIIEISUTUCH Pa-
Hee [2, 44]. Ins cpaBHEHUS: TI0 CO-
crosiHuto Ha 31.12. 2011 B ECITH
Ha PAcCCMOTPEHHH HaXOIWJIOCh
152 800 men mpoTUB rocynapcTB-
cTopoH EBpokoHBeHIHH (TI0 COCTO-
santo Ha 31.12.2010 - 139 650). U3
Hux 10 750 nen npotuB YKpauHbl,
nin 7,0% oT o0miero KoJaudecTna
nen (o coctostHuro Ha korerr 2010
r. - 7,5%). Ilo cpaBHeHuto ¢ mpy-
TUMH TOCYIapCTBaMH, IO KOJIHYe-
CTBY el Ha paccMorpenun ECITH
Vkpauna Haxonwiach B 2011 1. Ha
nsatoMm mecte nocie Poccun, Typ-
uuu, Uranuu u Pymeiauu. B 2011
r. ECITY 6vmmo paccmorpeno 139
JleJI IPOTHB YKpauHsI [5].

[To YkpauHe B 11€JI0M TIPUHATO
3HAYUTEIHHO MEHbIee KOIHde-
ctBo pemennit ECITY o crarbe 10
EBpOKOHBEHITMH 10 CpPaBHEHHIO C
IpyruMu rocygapctBamu. OmHaKo
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HaJ0 y4ecTh, YTO OT/AEIbHBIE TO-
CyZlapcTBa MPeaoCTaBHITH BO3MOXK-
HOCTH CBOUM T'pKIAHAM H IPYTHM
obpamarscs B ECITY 3HaunTEIBEHO
paHbpllle, YeM Hallle TOCYIapCTBO.
Hanuune mOpUHSATBHIX — pelIeHUM
ECITY npotuB Ykpaussl 1o cT. 10
EBpOoKOHBEHIINM ~ CBUIETEIHCTBY-
€T O TOM, 4TO Hallle TOCYIapCTBO
JIOJDKHO COBEPIIIEHCTBOBATh MeXa-
HU3MBI OPUAMYECKOTO olecrede-
HUSI CBOOOIBI CIIOBA.

Crt. 32 EBpOKOHBEHIMU Mpe/-
YCMOTPEHO, HYTO «IOPUCIUKIIHS
ECIIY pacmpocTpaHsieTcsi Ha Bce
BONPOCHI TOJKOBAaHUS U TIpUMeEHe-
HUs1 EBpPOKOHBEHITUH U ITPOTOKOJIOB
k Heit. ECITY moxeT npuHUMAarh
JKajo0bl OT JIF0OOTO JUIa, Helpa-
BHUTEIHCTBEHHOW OpTaHU3aIH WITH
TPYNITBl JIUI, KOTOPBIE CYHUTAIOT
ce0s KepTBaMH HapYIICHUs OTHON
u3 Bricokux [loroBapuBaronuxcs
CropoH WX TpaB, NMPU3HAHHBIX B
EBpOKOHBEHIIMM WM TIPOTOKOJIAX
Kk Hei»(cT. 34 EBpPOKOHBEHITHN).
Opnnaxko ECITYH moxeT mpuHUMATD
JIEJI0 K PACCMOTPEHHIO TOJIBKO IT0-
clle TOro, Kak ObUIM WCYepraHbl
BCE BHYTPEHHHE CpPEICTBa MPaBO-
BOM 3aIUTHL.

B 3akone Ykpaunbl «O BBITOJ-
HEHUW pEeNIeHHH W TpPUMEHEHHUH
npaktuku EBponeiickoro cynga mo
IpaBaM dYeJIOBEKa» IPOBO3IVIA-
[IEHO Ba)KHYIO TPUHIUI: «CYIIBI
MIPUMEHSIOT TP PACCMOTPEHUH
nenr EBpOKOHBEHITMIO M MIPAKTHKY
ECITY xak BCTOYHHK TIpaBa» (CT.
17).

CrpaBemiBO  3aMeTHIIa OBIB-
My YoJIHOMOYEeHHBIM Bepxos-
HoW Panpl YkpauHbl 1Mo mnpaBam
yenoseka B. JlyTkoBckasi, 4To ro-
CYZIapCTBO JOJDKHO TaK)Ke YUUTHI-
BaTh, YTO INPH BBIHECEHWH peIlle-
HHHA 110 COONIONEHUIO TapaHTHA
EBpoxkonBenniuu ECITY mnbitaercs
TOJIKOBaTh HE OYKBHI, a CKOpee AyX
EBpoxonBennmu [6, ¢. 30].

3HaYUTETHHOE KOJWYECTBO Pe-
mwenuit ECIIY o ct. 10 EBpokon-
BEHIIMH ObLTA MIPUHSATA U B 242 1e-
JaxX IPOTHB YKpaWHbI, HAITPUMEP:

- «YKpauHCKas Impecc-rpymnmna
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npotuB Ykpauabsl» ( «Ukrainian
Media Group v. Ukraine») (pere-
e ot 29.03. B 2005 1) [7];

- «JIsamko mpotuB YKpawmHBD (
«Lyashko v. Ukraine») (permenue
or 10.08. B 2006 1) [8];

- «T"azera Ykpauna-llentp npo-
B YikpamaeD ( «Gazeta Ukraina-
Tsentr v. Ukraine») (pernenue ot
15.07. 2010) [9];

- «Pemakuus razersi« IIpaBoe
neno »u IlItekens npotuB Ykpau-
Hel» ( «Editorial Board of Pravoye
Delo and Shtekel v. Ukraine») (pe-
menue ot 05.05. 2011) [10];

- «Ckopasi nmpoTuUB YKpauHbI»
(Shvydka v. Ukraine) (pemmenne ot
30.10.2014 r.., OxoHuareabHOE pe-
menue ot 30.01. 2015) [11];

- «CuHbKOBA MPOTUB YKPAUHBI»
( «Sinkova v. Ukraine») (pemenne
ot 27.02.2018 ) [12];

- «MuxainoBa npoTuB YKpau-
bl (Mikhaylova v. Ukraine) (pe-
menue ot 06.03. 2018) [13].

B pesynbrare npasBouHTEpHpeE-
tauuiiHon pesrensHoctu ECITY
chopmMynHupoBan psn TPUHIAIIOB
TOJIKOBaHUS MoJ0keHu EBpokoH-
BeHIIMU. OTHOCHUTENTHHO CBOOOIIBI
cioBa 7ty npuHnunel ECITY kon-
KpeTH3upoBaHsl B jene «JIsmko
mpotuB Yikpausbl» ( «Lyashko v.
Ukrainey»), B 2006 1. [8]. Cuwnra-
€M I1eecoo0pa3HbIM PacCMOTPETh
uX.

ITepBorit  mpunIun. Cpoboma
BBIP@XCHHUS MHEHHS COCTAaBIISIET
oIHY 13 (PyHIaMEHTAIFHBIX OCHOB
JIEMOKPATHYECKOTO O0IIecTBa M
OJTHO M3 OCHOBHBIX MPEIIOCHUIOK
JUTSL €70 Pa3BHUTHSA, a TAKXKe JIIS ca-
MOpean3aii KaXJI0r0 WHINBH-
Jla. YKa3aHHBIN NPUHIMI OTPpakeH
B OCHOBHBIX MEXTyHApPOTHBIX JI0-
KyMEHTax I10 TIpaBaM YeJ0BeKa.

Bropoit  mpunuun. Ilpecca
WTpaeT CYIIECTBEHHYIO pOJb B
neMokparndeckoMm obmectse. Co-
JIep)KaHWe JTOTO MPHHIWIA 3a-
KIIFOYAaeTCs B TOM, YTO OCHOBHOM
00513aHHOCTBIO TIPECCHI SIBIIACTCS
pacmpocTpaHeHne  HHGOpMAIHH
" UAeH - TakuM 00pa3oM, He IMpo-
TUBOPEYUT ero 00s3aTelbCTBaM H

OTBETCTBEHHOCTH - TIO BCEM BO-
mpocaM MyOIMYHOTO WHTepeca, B
YaCTHOCTH Te€X, KOTOphIE KacaroT-
Csl BCEX BETBEU rocyqapCTBEHHOMH
BJIACTH, B YACTHOCTH CYJeOHOI .

Hampumep, B pewieHuu no aemy
«A Diena u O3omuHC ipoTuB Jlart-
Bum» ( «A Diena and Ozolins v.
Latviay) (2007 1.) ECITY obpatwr
BHHMaHHE Ha TO, YTO U KOMIIaHHsI-
3asiBUTENh KaK HM3/aTellb BEAyIIeH
ra3eTsl, U )KYPHAIUCT BBITOIHSIIH
pOTb «CTpaxka Tca», KOTopas 3a-
KpeIuleHa 3a MPeccoil B AEMOKpa-
THYECKOM 0OmecTBe. 2JTa pPOIb,
0e3ycCIIoBHO, TpearnosaraeT oos-
3aHHOCTh TMPHBIEKAaTh BHUMAaHHE
00IecTBeHHOCTH K (hakTam BO3-
MOYKHBIX HapyIIEHHH CO CTOPOHBI
MECTHBIX WA TPaBUTEIHCTBEHHBIX
ciyxammx [14].

Tpernit npunmun. Caobona
MPECChl  MPEIOCTaBIsIET  OOIIIe-
CTBEHHOCTH OJWH W3 IIy4IINX
CPeICTB BBIICHEHHA U (POPMHPO-
BaHUS OOIIECTBEHHOTO MHEHHUS 10
UIEd W MO3ULMUU ITOJUTUYECKUX
JUAEPOB. OTOT HPHUHIHUI chop-
MHPOBaH Ha OCHOBAHWU TOTO, YTO
cBOOO/a TIOMUTUYECKUX JUCKYC-
CUHl SIBISIETCA SIIPOM J€MOKpaTH-
YEeCKOro OOIIecTBa B MOHUMaHHUH
EBpokoHBeHITHH. Conepxanue
9TOTO TIPUHIIUIIA 3aKII0YaeTCs B
TOM, YTO TPAHMIBI JOMYCTUMOMH
KPUTHKHU B OTHOIIIEHUH TTOJINTHKOB
3HAYUTENHHO IINpE, YeM B OTHO-
IeHnn 9acTHOTo Juia. Ero ciosa,
MMOCTYIIKW TINATENFHO KOHTPOJIH-
pYIOTCS OOIIECTBEHHOCTHIO, U OH
K 9TOMY JTOJDKEH OBITh TOTOB. DTOT
MIPUHIUIT TaKXe MIMPOKO IpPUMe-
nsiercs ECITY npu paccmorpeHun
JIeJT, YYaCTHUKAMUA KOTOPBIX SIBIISI-
FOTCS TIOJTUTHKH.

Tak, B pewieHun mo aemy «A
Diena u O301uHC 11poTHB JlaTBum»
( «A Diena and Ozolins v. Latviay)
(2007 r.) ECITY or™eTui1, 9TO CTa-
U ocBemany 1. C. xaKk my0Onmd-
Hoe muno. B cBsa3u ¢ stim, ECITH
yKazaj, 9TO TPaHUIIbl JOMyCTUMON
KPUTHKH B TAKOM CITy4ae SIBISIOTCS
0ojiee MIMPOKUMH, YeM €CIIH OHa
KacaeTcs yacTHoro jura [14].
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B pewennn no neny «Mawmep
npotuB @panmuu» («Mamere V.
France») (07.11.2006 r..) ECIIY
OTMETHII, YTO JINIIA, YYaCTBYIOIIHE
B IyOJMYHBIX je0arax 1mo cpaBHe-
HUIO C JielaMi O0IIero 3Ha4YeHus,
MMEIOT TIPaBo Ha Oosiee Oe3ymepik-
HbIE (OTIPEeIeTICHHON CTETICHH) BBI-
cka3piBaHms [15].

YeTBepThlil npuHLMI. [ paHuiibl
MpUeMJIEeMON KPUTHKH TIPU OIIpe-
JIEJIEHHBIX 00CTOATEIHCTBAX MOTYT
OBITH MIHPE TIO TOCYAAPCTBEHHBIX
CITy’)KaIlluX, BBITOIHSIONINX CBOU
MTOJTHOMOYHS, YeM B OTHOIICHHUH
4yacTHBIX Jall. Hampumep, B pe-
mieHuu 1o aeny «PailumHOB mpo-
tiB bonrapum» ( «Raichinov v.
Bolgaria») (20.04. 2006) ECIIY
HAIllOMHHWJI, 9TO OObEM KPHUTHKH,
KOoTOpasi MO)KeT OBITh HampasJe-
Ha TPOTHB JODKHOCTHOTO JIHIIA,
SIBIISIETCS] XOTSI U HE SBJsieTCs 0e3-
TPaHWYHBIM, OTHAKO 3HAYUTEIHHO
Ivpe, YeM B OTHOIIIEHUH YaCTHOTO
mara [16].

ComtacHo 3akoHy  YKpauHbI
«O0 wHpOpPMAUK»  CYOBEKTHI
BJIACTHBIX TMOJHOMOYHHA KaK WCT-
IIBI TI0 JIeJIaM O 3aIIUTe YECTH, J10-
CTOWHCTBA W JEIIOBOW DPEeIyTaluu
MOTYT TpeboBaTh B CyIeOHOM ITO-
PSAKE TOJBKO OIPOBEPIKEHUS He-
JIOCTOBEepHOI MH(DOpMammm o cede
¥ HEe UMEIOT ITpaBa TpeboBaTh BO3-
MEIIeHNs MOPAIBHOTO (HEMMYIIe-
cTBeHHOTO) Bpena (4. 2 ct. 31). Ilo
HalleMy MHEHUIO, B 3aKOHE YKpau-
HBI «O0 nHbDOpPMaTHI» HEOOXOIH-
MO TIPOBO3TIIACUTH TPABO KaXKIOTO
KPUTHKOBATh TOCYIapCTBO M TOCY-
JTapCTBEHHBIE OPTaHbI BIACTH.

[Tateiit mpunuun. Hago yetko
pasnuyarh YTBEpXKACHUS O (ak-
Tax W OICHOYHBIE CYXIeHHs. M.
MakoBeil OTMEUaeT, YTO OI[CHOY-
HBIE CYX/ICHHUS, B YAaCTHOCTH, Ka-
caroruecs MOJINTHIECKON chephl,
HaXOJATCs TOoA 0co00i 3amuTon
B ECIIY - 5T0 mpeamnockuika mito-
panm3Ma B3TISA0B, OY€Hb BAYKHOTO
JUTSL IEMOKPAaTHIECKOTO OOIecTBa
[17, c. 466].

Hampumep, B pewrenuu no aeiy
«Albert-Engelmann-Gesellschafft
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MBH» mnpotumB ABCTpuu  »(«
Albert-Engelmann-Gesellschafft
MBH v. Austria ») (B 2006 r..)
ECIIY mocraHoBWI, 4TO TpaBAu-
BOCTh OIICHOYHBIX CYXICHHUU J10-
Ka3aTh HEBO3MOXKHO [18]. OmgHako
JlaKe €CITM yTBEepPKIEHUS OBbLIH
OIICHOYHBIMU CYXXJIEHUSIMH, BCE
paBHO HaJ0 WPOAHAIN3UPOBATH,
OCHOBBIBAIOTCS OHHM Ha JIOCTATOY-
HBIX (haKTax.

CTOHT OTMETHTH, YTO B 3aKOHO-
JIaTeITLCTBE U BUHTEPIIPETAIIMOHHO-
MPAaBOBBIX aKTaX YKpawHbl OTpa-
YKeH TIPHUHITUTI, COTJIACHO KOTOPOMY
HAJI0 YETKO pa3iuyarb YTBEpKie-
HUS 0 (aKTax W OIEHOYHBIE CYXK-
JIEHUs] TIPU PACCMOTPEHUH CIOp-
Hbix BompocoB. B I'K VYkpaunsi
yKa3zaHO, 4TO «(U3HYECKOe JIHIIO,
JUYHbIE HEUMYIIIECTBEHHBIE TTPaBa
KOTOpPOTO HapYIIEHBI B PE3yNbTaTe
pactpocTpaHeHus 0 HeM W (WJIH)
YJICHOB €r0 CEMbH HEJI0CTOBEPHOMN
nH(pOpMAINH, UMEET MIPaBoO Ha OT-
BET, a TaKKe Ha ONPOBEPKEHHE
aToi mHpopMarum» (4. 1 cT. 277 )
[19].

B 3akone VYkpawmabl «O0 WH-
(opmanm» MMPOBO3IIIANIEHO Bak-
HYIO TIPUHIUI: «HUKTO HE MOXET
OBITH TIPUBJIEYEH K OTBETCTBEHHO-
CTH 32 BBICKa3bIBAaHUE OIEHOYHBIX
cyxnaeani» (4. 1 ct. 30). Bu. 2 ct.
30 ykazaHHOro 3akoHa YKpauHbI
OYEPUYCHHBIM TMOHATHE OIEHOY-
HBIX CYXXICHHHA - MMH Ha3bIBAaIOT
BBICKa3bIBaHUA (32 HMCKIIOYEHHEM
KJIEBETHI), KOTOPbIE HE COAEepIKaT
(haKTUYECKNX MaHHBIX, KPHUTHKA,
oneHka neicTtBuid. OLEHOYHBIMU
CYXJICHUSIMH MOTYT TaKXe OBITh
BBICKa3bIBaHUS, KOTOPBIE HE MOTYT
OBITh MICTOJTKOBAHBI KaK COZIepiKa-
mpe (hakTUYecKue NaHHbIe, YUH-
TBIBasi XapakTep HWCIIOIb30BaAHMUS
SI3BIKOBO-CTHIIUCTHYECKUX CPEIICTB
- THIEepOOy, AIETOPHA, CATHPHL
KoHcratnpoBaHo, 4TO OIIEHOYHBIC
CYXJICHUSI HE TIOJJIeKAT OMpPOBEp-
KEHHUIO M JIOKa3bIBAHHUIO WX TPAaB-
nuBoctH [20].

Kpome Toro, B 3akoHe YKpauHbl
«O0 wHpOpMAIUN) 3aKPEIIICHO
CIeayrolee MOoNIOKEHHE: 10 CyOh-

€KTUBHOMY MHEHHIO, BHICKA3aHHO-
My JIMIIOM B TPYyOOH, YHHU3HUTEIb-
HOM WM HENpWIMYHOH (opme,
YVHIDKAIOIMIEH JTOCTOWHCTBO, YECTh
WM JISTTOBYIO PEITyTAIHIO, HA HETO
MOXeT OBITh BO3JIOXKEHa O0s3aH-
HOCTh BO3MECTHTh NMPUYMHEHHBIN
MOpanbHEIH Bpen (4. 2 cT. 30).

Komexkcom Ykpawubel 00 amgMu-
HUCTPATHBHBIX MIPaBOHAPYIIEHUIX
(1984.) IlpemycmoTpeHa agMUHH-
CTpaTUBHas OTBETCTBEHHOCTH 3a
pactpocTpaHeHHe JIOKHBIX CIy-
XOB, KOTOPBIE MOT'YT BHI3BaTh [TaHU-
Ky CpeIy HaceleHHUs WA HapyIe-
HUE OOIIECTBEHHOTO TOPsIKa (CT.
173-1). 3akoHOAATETLCTBO YKpaH-
HBI HE COJIEPIKUT TIOHATHUS «CITYX»,
KOTOPO€ MOXKET I0-pa3HOMY TOJ-
koBatbcs. [lo HamieMy MHEHHIO,
JIOCTaTOYHBIM  SIBIISIETCSL  TIpEy-
cMmotrpenHass YK YkpauHbl OTBeET-
CTBEHHOCTH 3a 3aBEJIOMO JIOKHOE
coobmienne 00 yrpose Ge3omacHo-
CTH TpaXIaH, YHHYTOKEHUS WA
MTOBPEKICHUS 0OBEKTOB COOCTBEH-
HOCTH (CT. 259).

[Iecroit npunmun. Bug u crpo-
TOCTh HaKa3aHUS TAKXKE SBISIFOTCS
(hakTopamu, KOTOPBIE HEOOXOIMMO
YYHATHIBATH TIPH OIEHKE MPOMIOp-
[IMOHAJILHOCTH  BMeEIIAaTelIhCTBA
B TIPaBO Ha CBOOOMY BBHIPaKEHUS.
Hccnenosarens B. Ilukept orme-
YaeT, 4TO YTOJOBHBIN IPUTOBOP
3a auddaManuio OYEBHIHO BMe-
[IaTebCTBOM B CBOOOAY CIIOBA,
HECMOTPS Ha TO, YTO OH, KOHEYHO,
CIIY’)KHT 3allUTHl permyTalnud WA
npaB apyrux aui [21]. YkazaHHBINA
MPUHIUI OTPaKEH B CIEAYIONIUX
pemenusix ECITY.

[IpaBoBas nearenbHocTs ECITU
10 3aluTe CBOOOABI CJIOBa M, Ha-
KOHEIl, OTHOCHUTEJIHLHO JPYTUX IPaB
CyObEKTOB HMMEET CyIIEeCTBEHHOE
BJIMSIHAE Ha TIPABOBYIO CHCTEMY
VYkpaunbl. Kak yxe oTMeuanoch,
CylIbl TpU PACCMOTPEHHH JIell
JIOJDKHBI TIPUMEHSTh EBpOKOHBEH-
uuto u npaktuky ECITY kak wuc-
TOYHHUK TpaBa. lloNOKUTENbHBIM
SABIISIETCS TOT (DaKT, YTO TEepBOE
npuMeHeHne EBpOKOHBeHIMH B
YkpanHe ObII0 MMEHHO 10 cT. 10
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(cBOOOMA BBIpAYKEHUS), U TIEPBBHIM
CyAbeil, KOTOpbIA NPUMEHUJI CTa-
Tht0, Ob1T B.ITamuiok. B 2000r. Cy-
neOHast KOJJIETHS 110 TPAKIAHCKIM
nenaM HuxomaeBckoro 061acTHOTO
Cyna rmepBasi 1 eTMHCTBEHHAs Ha TO
BpeMs B YKpawHEe MPUMEHUIIA I10-
noxkenus cT. 10 EBpokoHBEHIIMH U
pemienue ECITY «JIunrenc npotus
Asctpum» (1986T.). OTO TOITBEPIK-
JTaeTCsl 3aKIIFOYEHUEM MOHHUTOPHUH-
roporo komutera Coseta EBporibl.
ITocne 3Toro aneyIsIUUOHHBIN CyJ
HukonaeBckoit obmactu 10 co-
BMECTHOMY IIpOeKTy MuHucTep-
ctBa toctuiuu Ykpaunol 1 OBCE
B 2001 r.. Ctan «3KcrepuMeHTalb-
HBIM» CYJIOM TIO HCIOJIh30BAHUIO
nojaoxkeHui EBpOKOHBEHLIMH B
YKPaWHCKOW CyAeOHOW TpaKTHKe.
CrouT TakXKe OTMETUTH, Y4TO MOJI0-
JKUTENTbHAs IPAKTUKA arleIUISIIIHOH-
HOTO cyna HuxomaeBckoit obmacTu
ynomuHanack ECITY B pemieHusix
[0 TaKuUM JejaM: «YKpamHCKas
IIpecc-I'pynna» npoTtuB YKpauHbI
»(2005 1..) U« Edumenko mpoTuB
Ykpauus »(2006 1.) [22]. [Tonoxwu-
TENBHBIM SIBIISIETCS TOT (DaKT, UTO
BIIOCJIEJICTBUM W JApPyTHE HAINO-
HaJbHBIE CYIBI TIPH PACCMOTPEHUH
JIEJT TIO 3alUTe CBOOOIBI CIIOBA I10-
CTETICHHO Havajlll NPUMEHSTH CT.
10 EBpOKOHBEHIIMM U MPAKTUKY
ECIIY.

BeiBoabl. Takum  0o0paszom,
npaBoBas jearenbHocTs ECITY no
3alIATe CBOOOABLI CJIOBA M, HAaKO-
HEIll, OTHOCUTENIFHO IPYTUX MpaB
CyOBEKTOB HMEET CYIIECTBEHHOE
BIUSHUE Ha TPABOBYIO CHCTEMY
VYkpaunbl. Kak yxe oTmeuanocsh,
CyIbl TIPU PacCMOTPEHHU el
JIOJDKHBI TIPUMEHSTh EBpOKOHBEH-
uuo u npaktuky ECIIY kak wuc-
TOYHHK TIpaBa. lloIOKHUTENbHBIM
SBISIETCSL TOT (DaKT, 4TO TEpBOE
IpUMEHeHne EBpPOKOHBEHINH B
YkpanHe ObLIO MMEHHO 10 cT. 10
(cBoOOma BBIpAYKEHUS), U TIEPBBHIM
CyAbeil, KOTOpbIA NPHUMEHMJI CTa-
Tht0, Ob1T B.ITamuiok. B 2000r. Cy-
neOHast KOJJIETUS 110 TPAKIAHCKIM
nenaM HuxomaeBckoro 061acTHOTO
Cyza rmepBasi 1 eTMHCTBEHHAs Ha TO
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BpeMs B YKpawHEe MPUMEHWIIA I10-
noxenus cr. 10 EBpokoHBeHIIMM U
pewenne ECITY «JIuHrenc npotus
Asctpum» (1986T.). OTO TOITBEPIK-
JaeTcst 3aKIIF0YeHUEM MOHHUTOPHUH-
roporo komutera Coseta EBporibl.
ITocne 3Toro aneyIsIUUOHHBIN Cy/
HukonaeBckoit obmactu 1o co-
BMECTHOMY TMpoeKkTy MuHwucrep-
ctBa toctuiuu Ykpaunol 1 OBCE
B 2001 1. Cran «3KcriepuMeHTab-
HBIM» CYJOM TIO HCIOJB30BAHUIO
nojoxeHui EBpOKOHBEHLIMH B
YKPaWHCKOW CyAeOHOW TpaKTHKe.
CrouT TakXKe OTMETUTh, Y4TO TMOJI0-
JKUTEITbHAs PAKTHUKA arleIUISIIHOH-
Horo cyna HuxomaeBckoit obmactu
ynomuHanack ECITY B pemieHusix
[0 TaKuUM JejaM: «YKpawmHCKas
IIpecc-I'pynna» npoTtuB YKpauHbl
»(2005 1..) U« EduMeHko mpoTHB
Ykpaunusl »(2006 1.) [64]. [Tonoxwu-
TENBHBIM SBISETCS TOT (DaKT, UTO
BIIOCJIEJICTBUM W JAPYTHE HAINO-
HaJBHBIE CYJIBI IPU PACCMOTPEHHUH
JIeJT TIO 3aIUTe CBOOOIBI CIIOBA T10-
CTETICHHO Hadajlll NPUMEHSTH CT.
10 EBpOKOHBEHIIMM W MPAKTUKY
ECIIY.

[TomoXUTENPHBIM ~ TIPABOBBIM
SIBIICHUEM SIBIIIETCSI, HECOMHEHHO,
TO, 9TO YKpawHa JeKPUMUHAIH3H-
poBalia 4acTh JIeSTHUH, CBSI3aHHBIX
€O CBOOOION BBIPAKCHUS MHCHHIA,
o xotopsie 10 2001 r.. Hactynana
YTOJIOBHAsT OTBETCTBEHHOCTH. la-
Kas MpakTHKa YKpanHa TaKxke COo-
orercTByeT nozunuu ECITY.
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OCOBEHHOCTHU HPUMEHEHUA «IIPUHIIUITA
MOJIYAJINBOI'O COITIACUSA» TTPU
PEAJIM3ALIMU I'PAXKJTAHAMHU YKPANHBI
ITPABA HA BECIIVIATHOE ITOJTYYEHHUE
3EMEJIBHOI'O YYACTKA

Ammna CUPA
acnMpaHT Kadeapsl aAIMUHUCTPATUBHOTO M (PUHAHCOBOTO MPaBa
HanmonansHoro ynusepcutera OMopecypcoB U MPUPOAONOIb30BaHUs
YkpauHbl

B nanHO# cTaThe MpencTaBICHO HCCISIOBaHIE TPOOIEMHBIX U aKTYyaIbHBIX
BOTIPOCOB peaH3alliy IpaXkTaHaMi YKpauHbI IpaBa Ha OECIUTaTHYIO Mepeaaqy
3eMEeNIbHBIX YYaCTKOB B UX YaCTHYIO COOCTBEHHOCTH M3 3eMelb roCyaapCTBEH-
HOW MJIM KOMMYHaJIbHOM COOCTBEHHOCTH C NMPUMEHEHHEM MPHHIUIA «MOJIda-
nuBOro corsacusi». IlpenycMOTpeHbl JajbHEHIINE MEePCHEKTUBBI MOTYUYEHUS
rpaXKIaHaMH IOPUANYCCKOTO JOKYMCHTA IS TOATBEPKACHUS IIpaBa COOCTBEH-
HOCTH Ha 3eMJTI0. B mccienoBannn paccMaTpruBalOTCs PAa3InYus B CYIIECTBYIO-
IIMX 3aKOHOMATENBHBIX aKTaX, KOTOPbIE MOTYT CTaTh MPEMATCTBHEM IS pea-
JU3alliU TpakJlaHAMU TIpaBa Ha OECIIaTHYIO IPUBATH3AIMIO 3eMJTH Ha OCHOBE
MPUHIHUIA «MOJTYAIMBOTO COIJIACHSD) CO CCHUIKOW Ha Cy/IeOHYIO0 MPAKTUKY, CIIO-
JKUBILYIOCS B TAKUX OTHOLIEHUAX. [Ipe/siosKeHbl BO3MOXKHBIE TEHIEHIIUU AaJlb-
HEHIINX N3MEHEHUH JEHCTBYIOIIET0 3aKOHOAATENBCTBA B 3TOU c(epe ¢ IeIbIo
YCTpaHEHHUSI HECOOTBETCTBUI, OOHAPYKCHHBIX B HOPMATHBHBIX aKTaX.

Kniouesvie cnosa: npaso coocmseennocmu Ha 3emiro, becniamuas nepeoa-
4a 3eMebHbIX YUACMKO8, paspeuleHe Ha pa3spabomyy npoeKma 3emieycmpoui-
CMBad, NPUHYUN «MOTYATUBO2O CONACUSLY, 20CYOAPCEEHHAS. PeSUCMPAYUsl 3¢-
MenbHOo20 yuacmka.
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This article presents the investigation of problematic and urgent issues of
implementation by Ukrainian citizens of the right to the free transfer of land
plots into their private ownership from the lands of state or communal property
with the application of the principle of “tacit consent”. Further prospects of
obtaining by the citizens of a legal document for the confirmation of their land
ownership are provided. The study examines differences in existing legislative
acts which can become an obstacle for the citizens to realize the right to free
land privatization on the basis of the principle of “tacit consent”, with reference
to the judicial practice that has emerged in such relations. Possible tendencies
of further changes in the current legislation in this sphere are offered in order to
eliminate the discrepancies found in normative acts.

Keywords: land ownership, free transfer of land plots, authorization for the
development of a land management project, the principle of “tacit consent”,
state registration of a land plot.



